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¢ When it comes to employer-employee relations under tightening 
federal and state regulation, chance-taking is out! It is foolish to 
guess, unwise to depend on incomplete, inaccurate, or biased 
sources of information, dangerous to plunge blindly ahead. 


© Wartime calls for facts. 


O ® Here in the CCH LABOR LAW SERVICE is your swift, complete, 
and dependable reporter on labor law. It brings together, 
organizes, and keeps always up-to-date the federal and state laws 
on labor and allied topics, including: Wage and Salary Stabiliza- 

| tion Law, War Labor Disputes Act, Overtime Pay Order, National 
| Labor Relations Act, Fair Labor Standards Act, public contracts 
laws relating to wages and hours, anti-injunction laws, state labor 
relations acts, state wage and hour laws, etc. q 


© Everything is arranged for quick reference or careful study in 
convenient loose leaf binders behind tabbed guides. ; 
Hl 





® Pertinent court decisions originally reported currently in loose 
| leaf form are reissued in bound volumes as needed, and supplied 








| O without extra charge. 
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A Veritable Encyclopedia 


of Federal Practice 


Forms of Federal Practice 


The Forms in QOhlinger’s Feder Practice aré¢ 
accurately drawn and thoroug rt 1. Many 
of them were adapted from the record in actual 
proceedings and al r them \ ween made t 
contorm to the letter and spirit he new Federal 
Rules of Civil Procedur nd th test Acts of 


(Congress 
Federal Administrative Law 
Two largely devoted to Adminis 


rative Law, esp re ng t 
he review and enfo Imin 
istrative agencies. J] é synopsis 
ol ill pi S Loh l 
U.S.Cod 


+ ' 1 , 
\ sp ffort has Dn ide refe 
ences to ever\ law review ri pert ning to 

feder practic 


Iministrative 
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There is... 
“a time to laugh"... 


Ecclesiastes 3:4 


An old judge, who was known for narkable 


speed with which h disposed of his cas iS asked b 
a friend to explain it 


“T always listen to the plaintiff, and ik 


ecision 


“Never to the defendant? 
“Well, I did at first, but I found out 


“You're going on a long journey 1 fortune 
teller to an ing uring rookie soldier ind it shoul 
be worth a dolla 

Pulling a bill irom his pocket thie ru loughboy 
passed it over to the woman palmreadei ho ga 
return this simple answer: 


“I know, but it’s a military secret 


“Oh, tell n inquired a romantica incl 1 ol 


maid of a young bride, “when did you first beco aC 


quainted with your husband 
“The first time I asked him for mone afte) wert 


married,” was the instant reply. 


he minister had just concluded his neral oration 


over the remains of Rastus Jones, and group 


of colored people had discreetly withdrawn so that the 
pov} 

widow might be alone for the last tim h her late 

lamented spoust 


But one friend, a litthe more curiou 


lingered outside the door and listened 


The widow approached the casket Fal l ) 1 al 


deceased, and uttered a single sent 


“Rastus,” she muttered | hopes yO ir | 


spec’ yo’ ain't 


\ blindfolded medium sat upon the stag 


questions gathered from the audienc 1 rovi iS 
sistant. Came the final query 


“This lady,” unctuously announ issistant 


has been deserted by her husband, and ts . 


if he will ever r turn to her 


The mind-reader made a few mysterio passes h 


her hand, then from her world of 


} 


re plied, “Ves, he 


be very happy 


will return to her soo 


“Old girl,” said the assistant, afte. yerfo in 
ou were all wet on that last answei Chat woman 
will never see her husband again 
“How dare you question my powers 
1 I 
oe j tiers tn el 
niund-reader indignantly I see into th 


“Oh, ves taunted the contlederate I i 
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Anyone can beit... 
— 
but can he stay it? 
—_—_—————a 
Io name one corp spot ‘ gal designation 
s bu y S no statutory 
is its statutor nt whe! gent ill—and a corpo 
the « pany is being quali ition doing business in 
fied as a fore rpora- state thout statutory 
tion is pleasant mple, so iwent is leaving all its doors 
easy, and pr y cost ind windows open to what 
less. So the corporation's ver corporate trouble may 
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NICHOLS GYCLOPEDIA OF LEGAL FORMS ANNOTATED 


by Clark A. Nichols 
9 Volumes including latest Pocket Parts, Price $75.00 


t only contains a form to fit every conceivable situation, but tells you the law applicable, 
1d where to find it by keying the forms to text books, legal encyclopedias, selected case 
otes, statutes, decisions of courts, and law journals. It puts your library to work for you 

1 it is kept to date by means of pocket supplements. It does not contain pleading or 
ractice forms. 

Will any other work in your library do as much for you—tell you what the law is or where 
find it, and then show you what to do about it? 


CYCLOPEDIA OF FEDERAL PROCEDURE 


(Civil, Criminal and Appellate) 
Second Edition 


14 Volumes including the first Poeket Parts (August 1944) Price $150.00 


omplete encyclopedic treatment of jurisdiction, venue and practice in the federal courts 
the light of the Rules of Civil Procedure and all pertinent authority 
he forms are incorporated with the text for ease and certainty in the drafting of any 
trument, civil, cri | or appellate, required for use in the course of federal practice. 
Yept to date by anni ocket supple mentation 


BARTON FEDERAL INCOME ESTATE AND GIFT TAX LAWS 


Ninth Edition 
1 Volume of 1274 Extra Large Pages, Price $30.00 


lete history of all Federal Income, Estate and Gift Tax Laws is shown at a glance 
t in parallel columns the law in effect during each year beginning with 
) and brings back into each respective year the retroactive amendments made by the 
oint Resolutions and Revenue Acts, so that the reader can see exactly how the 

1 any gi year. He also can readily compare the changes which have been 

1939 to date, and through the cross-references to the author’s Eighth Edition 


w from 1926 to date. 


7 } 


! et supplementation will keep this work constantly to date 


MERTENS LAW OF FEDERAL INCOME TAXATION 


12 Volumes including 1944 Pocket Parts 


Price $130.00 


\ plete restatement of the entire field of federal income and excess profits taxation so 
that anyone interested in any phase of the subject may readily find the law appli- 
th the minimum expenditure of time and effort. 

Kept constantly to date by a monthly pamphlet service, cumulated every three, six and 


onths and cumulated in pocket parts at the end of the year’s subscription. 


rge for next year’s service cumulating in Pocket Parts, July, 1945, is $25.00 


Terms and descriptive literature gladly sent on request. 


CALLAGHAN & COMPANY 


401 East Ohio Street Chicago 11, Illinois 
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THIS IS A SACRED TRUST 


Many mothers and their children would have little or nothing but 
the father’s life insurance to replace his earnings if he died. 

The head of such a family can rightfully regard his insurance as 
a sacred obligation. 

Love and affection will urge him to safeguard them with an 


adequate amount of this form of financial protection. 


Fhe PRrupentTIAL 


INSURANCE COMPANY OF AMERICA 


A mutual life insurance company 
HOME OFFICE NEWARK, NEW JERSEY 
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offers .. 


A limited number of complete bound A BINDER FOR THE JOURNAL 


volumes of the Journal for the years See me 
1923 to and including 1943. We separate issues of the JouRNAI 


suggest that if you wish to complete 





your Journal library that you send 


your order in at once. 


Only 3 or 4 volumes are available for 


most years 


AMERICAN Bar ASSOCIATIO? 
$300 PER VOLUME 40 North Dearborn 


AMERICAN BAR ASSOCIATION JOURNAL 
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No. 5 in a series of messages presenting facts 


requested by Individual and Corporate Trustees regarding the 


FEDERAL 


* Noted as a Ve Recognized Investment with 
, 
} 
A 


EMBER 





What are the 


Operating Policies 


behind the Investment? 


E ACH Share represents part owner- 
ship of a Federal Savings and Loan 
Association. Shareholders elect direc- 
tors from their number; directors par- 
ticipate in actual operations, appoint 


and constantly check management. 


Each association operates under specific 
regulations prescribed by Federal law and field 
supervision Monthly reports and frequent 
examinations keep its current condition before 
supervisory authorities. Briefly, its function is 
to accept funds, to loan them against monthly- 
amortized first mortgages on local homes, and 


to pay proceeds toshare-holders every six months. 


Free from fixed charges, Federals have no 
reason to ‘“‘gamble’’; while one may loan up to 


R0 of a property’s appraised value, average 


Fixed Value and ( Prompt, Favorable Yield plus 
i 


SAVINGS and LOAN SHARE* 





outstanding balance on its entire loan portfolio 
is rarely over 50% of aggregate values. Fore- 
closure rate is extremely low, owned real estate 


a rarity and delinquency nominal. 


Federals habitually set aside reserves in 
excess of legal requirements. Latest available 
figures show that operations required but 30.6% 
of income, 21.7% went to reserves and undi- 


"70 


vided profits and 47.7% was distributed in divi- 
dends. In view of the insurance factor, this has 
been called ‘‘the most efficient home-mortgage 
medium to be found.’’ Dividend rates, officially 
averaged at 3.5% in 1937, have declined with 


other investments to an estimated 2.9% today. 


Official data supporting the above state- 
ments, and information concerning the institu- 
tions chosen by investors’ standards, may be 


secured from... 


ELECTED FEDERALS, Inc. 
135 South LaSalle Street + Field Bldg « Chicago 3 


1 non-profit corporation supplying facts on the shares 
issued directly to investors by member Federal Savings 
and Loan Associations 


Convenience. 
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1944 PRIZE-WINNING ROSS ESSAY 


What /nstrumentality for the Administration of International Justice 
Will Most Effectively Promote the Establishment and 


Maintenance of International Law and Order? 


By WAYNE D. WILLIAMS ”* 


Ist Lieutenant, 


S ASSURANCE ot United Nations’ victory pours 


from. the »’ war, the world’s attention 


focuses upon kind of peace they seek and the 


leal of international justice they hold. In the Atlantis 


} | ] 


irter they have d i 


they hope to 
hed a peace wi 1] 
fford to all nation 

ins of dwelling 
thin their own oun 
ries, and whicl I il 
rd assurance 
ren in all the lands may 
ive out their lives u tree 


lom from fear and 


International justi sO 
onceived cannot ) id 
ministered by mere adjudi 
ition of the claims ol 
litigants; these broad aims 
ill for resolute, energet 
iction as well is for de 
iched, judicial reasoning 
Moreover, no instrumen 


lity for adjudication may 


be described without first 
xamining the sources of 
ts authority and the means 
~ defining and ex ting 
at laws it applies inl 


more than the motions ol 


moon may De inde! 
tood without taki i 
= 7 t 
yunt of the ear WAYNE D 
Dead men cannot enjo\ 
val rights, and it is refore a prior condition of the 
idministration of justice that violence be suppressed. 
In international re ns, it is thus imperative to end 
° his paper was submitted while the author was 
nlisted man in the 1 ‘ States Army The views expressed 
n are those of ( ! ind do not necessarily reflect o1 
ent the view f eW 1) irtment or of an‘ 
ot e Feds r 
The Atla Lnited Nation 
ei7 ommon DOSES principles m the 
i Nations De Janua ) 
I ard Me | ver | ‘ i American World 
58 Pol. Se oO 194 p. 10] War forms an integral 
of the balance t system and will alwavs lh ts out 
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WILLIAMS 


J.A.G.D 


war in order to establish justice, in place of power, as 
the standard of values. By bitter experience we know 
that “power politics’, in which the levels of national 
behavior are set by the most war-like nation and whose 


natural product is war,” 


must be replaced by an 
order which will assure the 
nations of security. 

The fow 


among the United Nations 


great powers 
have recognized this urgent 
need for a new interna 
tional order by their com- 
mitment in the Moscow 


Pact to: 
the necessity of estab 
lishing at the earliest prac 
ticable date a_ general 
international organization 
for the 


of international peace and 


maintenance 


security 

\ general international 
organization, to succeed in 
maintaining peace and se- 
curity, must be able to 
compel peaceable behavior 
and to punish wrongdoing 
Without en- 


forced order and penalties 


effectively. 


for misbehavior, law is a 
counterfeit to bad men,’ 
and justice obtains only in 
the reveries of political the 
Whether 


tional law 


orists.* interna 
deserves the 
name of law or not, because effective sanctions are lack- 
ing, it is certain that international law observance re 


quires them. Woodrow Wilson, was, therefore, firmly 


come Quincy Wright has an excellent short description of the 
working of power diplomacy and its fatal tendency to produce war 
International Law and the Balance of Power 7 Am. Journ 


of Int. Law. 97 (1943) 

}. Justice Holmes, “The Path of the Law”, (in Max Lerner 
ihe Mind and Faith of Justice Holmes, Boston, 1943, pp 71, 74 
'f you want to know the law and nothiry else, you must look 
it it as a bad man " Cf. Thomas Jefferson: “No government 
can be maintained without the principle of fear as well as duty 
Good men will obey the last, but bad ones the former only 
Letter to J. W. Eppes, 1814, in Democracy, ed. Saul K. Padover 
New York 1939 
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today, whl mmo nemy, Russia 
Britain are ca I play of political maneu- 
vel Europe i ical of “power politics’’.! 
consideratiol ire men to expect a return 
er diplomas 1 reign of international 
ind order 1 ne ol yvenant alone 
_ , =— Se a ol] ‘ : 
SSity as § l 1 laced the statesmen 
Constitutio Cor ntior quires that this 
be one of « tiol iat this conclusion 
s profound <¢ I legal standing of na 
nstan do i! ot soverelenty 
’ " — , 
( in dis leoretical grounds must 
revised it n ndo1 » a superior th 
o prescrib s and causes 
nty, | »t be regarded as an utterly, 
US TI ms " our own art 
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victorious United Nations 


The 


shall form its nucleus, and all of the four great powers 


its prescribed field. 


among them must accept membership.2° In addition, 


membership must be permanent.*! It shall be open to 


states’? and to the defeated Axis 


shall 


“all peace-loving 


powers when they have demonstrated that char- 


acteristic. 
, 
The 
] 


aemocrati¢ 


necessity of including both authoritarian and 
states in the same instrumentality** requires 
that they shall act as corporate entities and not through 
popularly elected representatives Popular election in 


iuthoritarian states unavoidably would be a farce, leay 
ing democratic states to suffer diminished relative voting 
strength by dividing theu representation. 

as such, is the special 


weak 
what device may the United Na 


Membership by nation-states 


characteristic of confederacy, a notoriously form 


ol government.- By 


tions avoid this weakness Its nature, as Hamilton 


cept atedly stated in the Fed. alist, lies in the principle 


of legislation for states or communities in their political 


capacities is opposed to legislation for individuals. 


Chis principle Hamilton styled “the parent of anarchy”, 


where “every breach of the laws must involve a state of 


war, and military execution must become the only in 


strument of civil obedience.’ Penalties inflicted through 
the agency of courts, he said, as opposed to those of 
nilitary action 


lo be 


rie pe rsons 


can evidently be applied only to men.” 


effective, government “‘must carry its agency to 


of the citizens.” Though the laws must be 


made by nations acting as such, the weakness typical 


to confederate government may be avoided by applying 


he penalties of the laws directly to the persons, status 
and property of individual offenders.?® 


As to the relative standing of member-nations, the 


Moscow Pact signatories are committed to the principle 


te quality” his principle is essential to adjudica- 
tion, but in legislation large states must be given a 
Aristotle, Politics, Tr. by Benj. Jowett New York, 194 

19. Dean Roscoe Pound In rpretation f Lega His 
New York, 1923), p. | 

20. Mi Justice Rutledge addressing the Assembly of the 
American Bar Association, August 25, 19438, 29 A.B.A.]. 625 
1943) , declared that without these four powers “there can be no 
real assurance f success The organization, however, must aim 
it universa membership Hambro p. cit. supra, tn. 9, pp 
179-19 

21. Fourt Report, ¢ mission to Study the Organization of 
Peace Int. Concil No 546) January 1944: “The nternational 
commun must be universal and permanent p. 50 The 
problem security cannot be solved by a contractual society into 


which States are voted and from which they may withdraw 
p. 65 Se Quincy Wright, “United Nations Phrase or 
Reality? 228 Ami An Acad. 1, 9 (1945 

22. Mosco' Pact, November | 1948 

23. Corbett, of it. supra, tn. Y p 5 Some of the countries 
iich will have contributed most to the defeat of Hitlerism 


might fight again to resist the imposition of democracy upon 
them [he purpose common to all the anti-Axis nations is that 
of choosing their own mode of life and government.” The 


\ilantic Charter embodies this view, in its third paragraph 

24. James W. Garner, Introduction to Political Science (New 
York, 1910 p. 197: True confederacy “is a transitory form of 
political organization which usually develops into the federal 


system or dissolves into its constituent elements.” 


25. Federalist, Nos. 15 and 16 


19] 
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Without prosperous trade among nations,” Secretary 


Hull has said, “any foundation for enduring peace be- 
comes precarious and is ultimately destroyed.’"°® ‘The 
League of Nations fell rapidly apart when depression 


struck,*” and we cannot expect even a strong political 


institution to survive continual economic musery. 
Ideally, since economic welfare is so basic to peace 


the Assembly should be empowered to regulate the 


entire field of international commerce Such has been 


the experience under contemporary federal constitu 


belief that such a provision would be 


generally rejected by the nations, however, has led some 


tions.* Phe 


to advocate the establishment of commissions of spe 
cialists to promote economic welfare instead of employ 
ing the formal exercise of legislative power.*? It is true 
action has produced 


that fields cooperative 


hh Sonne 
valuable results, particularly in postal and telegraphic 


communication, and copyrights Ihe efforts of the 


} 


commissions of the League of Nations Secretariat and 


I abo 


\ iluable : Thes« 


of the International Organization were im 


mensely bodies were, nevertheless, 
continually hindered by having merely to suggest, in 
compel.*4 


stead of being able to Effective persuasion 


proved necessary to their work. In mature governments, 
with established credit and tested taxing powers, this 
persuasion may be had by purchasing compliance with 


vrants-in-aid or subsidies 


Highly expensive, these de 
vices are lar less suited to a newborn international 
institution than enforcing behavior through individual 
criminal penalties 

1 he prac tical solution olf these difhculties is to confe1 
upon the Assembly the fullest powers over international 


commerce which the nations will grant, leaving the re 


»% commerce to the eflorts of com- 


} 


maining subjects 


} 


missions set up by the Assembly. There are some 
evidences that outstanding collaboration may thus re 
sult.4® but in general every such concession to accepta 
( me cs \rt I 
Ma Lern / f he Ice Age New York, 1941 pp 
{ BR: Fe Rey Commission to Study the Organization of 
Peace d i pd | p 19: fo an article claiming to 
speak ithor it this is also the view of President Roose 
velt, see Fe Davis Roosevelt's World Blueprint 215 Sat 
Eve. Pos yi] 
I Rey Commission to Study the Organization of 
Peace tn. 21, p. 35 
Jay f cXal le. « tinually thwarted the work of the 
Pern Central Opium Board. Hambro, of d 1, fn. 9 
9 | Ml ites Commission had the same experience 
B c dates, Can p. ¢ su fn. 6, p. 138 
See | ec Perry Clark Ti Rise \ | 
N \ k 195x pointing out that grants-in-aid cor 
itching grants from subordinate units tend 
‘ se eal of prosperous units and furthe mpoverish 
Or One s( im that they may be handled in such a way 
fed forms. (pp. 303-314 
f I { ni Na ns have made significant cooperative 
‘ t food and agriculture, refugee ind relief 
nd 1 en unde the press ofl il Fourtl 
Rep ( mission to Study the Organization of Peace p. ¢ 
f 2 7 Another hopeful sign is the treaty of June 
e United States, ¢ na and Russia for eliminating 
S " it reatment n nternational com 
merce ( hett f f ip fn. 9. p. 199 See also Pavson S§ 
\ | \l ec! f Collaboration between the United Na 
Is | | Rep. 94 (1942 
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e penalties ol t iws to individuals, enforcement 
irely be y ordinary policing. Even as 
st recalcitrant 1 s, it is important to remember 
ynlv a little su ng force is required to halt 
S101 t S 
J ud ial Aspect 
idicial machin settlement of international 
§ has aliread\ deve loped and now exists in 
Permanent Court national Justice, the most 
S ft I Nations institutions During 
nty years Oo i idjudication this Court’s dc 
peaceably . nore than fifty international 
5 Che Court neral jurisdiction is derived 
pproxin lred and fifty international 
s. and b y countries have conferred 
com! sory yn of then disputes Most 
e trea S ) 
! )) judges to tl Court was 
1 by Elihu Ro | provided for their election 
solut ) th Assembly and _ the 
f the |] Natio he nominations be 


ional panels of jurists 


Permanent Co Arbitration at the Hague.**® 
S h d should be continued 
The Court, as it lescribed itself, is an “organ 
nationa i The sources of its law are set 
I § Statut 1iona conventions inte! 
mal is nera principles of law recog 
d by civilized 5 ind the decisions of other 
irts and writing { ost highly qualified publi 
559 Jn at ist O is the Court applied, also, 
il prir quity to an international 
yu 
| na ym k thos retween States 1n 
ntry, a is those of private liti 
S I} i po il in nature,® and, 
the invo A Copies quill what Justice 
nes called nical spiri f decision.® 
5 reeds tl ( n several wavs Provision 
I W ee [ D New York, 194] 
I y VW Hi é Mar ‘ New York 
r en Hitler's troops invaded the 
they " t etrea thout contest if 
esistance were e! ere Mussolini has admitted, in a 
{« Mi 4 | s J Guerra Eu pa 1936 
oil ef rg r eV ted his Ethiopian cam 
g Cited | Frie bra, fi ), p. 230 
No small a ( t is noted that in the whole 
f tl | 1923 onl hirty-nine inter 
sputes were P United States Supreme Court 
Warren, The § Cot ind § reign States, (Prince 
M oO. H ( s 1 the Post-War 
An \ l 1942 
S ¢ f ( 1 f | ernational Justice 
Manle O.H ( Internattor 
Reports of ( f International Justice 
A. No 
Statute | ( Inte itional ] stice 
5 Fssential urces of ernational law are 
S Hiltor Gu 159 U. S. 113 
129 
VJ ( S N 9 137 Ihe Court 
PTEMBER, 1944 : 0) 


was made for advisory opinions upon request of the 


Assembly, the Council, or the Secretary General, thus 
permitting the settlement of questions before national 
take Article 31 of the 


Statute provided that any litigant state was entitled 


feeling could sides.** Again, 


to have one judge of its own citizenry sit in any con 


troversy to which it was party. Although such a pro 
vision tends to bring the heat of the forum into thx 
deliberations of the Court, it caused no observable harm 
and helped to assure those states not represented by a 
regular member of the court of a fair hearing. 

Ihe Court was empowered to hear any international 
dispute referred to it by the parties, and its compulsory 
jurisdiction, where conferred, extended to treaty inter 
pretation any question of international law, the exist 


ence ol 


any fact which, if established, would constitut 
a breach of international obligation, and the nature and 
breach of 


extent of the reparation to be made for 


any such obligation.®* These, Professor Hudson has said 
in his excellent history of the Court, “‘may be regarded 


as a schematic compendium of legal disputes.”® It 


should, in addition, be established that no distinction 
will be made between “justiciable” and “political” dis 
decision th 
) Qui 


under our 


putes, for doing so exempts from very 


questions most likely to lead to rupture.® expr 


rience with interstate controversy Constitu 


tion confirms this view.® It would, however, be desirable 


to write into the Permanent Court's rules a provision 


for arbitration of disputes under Court supervision, 


should the parties agree upon that method of settlement 


Io take its place as the high court of the United 


Nations, the Permanent Court of International Justice 


must be given compulsory jurisdiction over interna 


tional controversies upon application by either party 


basic to a rule of law that no member 


shall 


It is absolutely 


of the community be entitled to ignore its sum 


mons to court 


inferior to the Permanent Court should b 


by the 


Courts 


provided Assembly. Then jurisdiction would 


extend to suits by the United Nations against any per 


was also | 


authorized by the parties, to decide 
Statute Art. 38. No case, 
has yet arisen wherein the Court was called upon to do so 
son cit. supra, fn. 57, p. 620 
61 Carr, op. cit. supra, fn. 6, p. 228 
62. Virginia v. W. Virginia, 220 U.S. 1 
63. Statute Art. 65 For 


~92@ 


empowered, where 
however 


Hud 


their dispute ex aqueo et bono 
27 (1910 
approving comment, see Hudson 
it. supra, tn. 5 p 
64. Statute Article 36 

supra, fn. 57 p. 459 


supra, fn. 6, p. 247; Corbett, op. cit. supra, fn 


65. Hudson p. cit 

66. Cart 4 it 
g p 146-148 

67. Warren, op. cit. supra, fn. 54, p. 53 
Court never refused jurisdiction of an inter-state dispute on the 
ground that it did not present a justiciable question. Cf. Marshall 


states that the Supreme 


J. in Cohens v. Virginia, 6 Wheat. 264, 378 (U.S. 1821); Kansas \ 
Colorado, 206 | S. 46, 83-84 (1906 where a legislative 
power is claimed for the national government, the question is 


whether that 
} 


power is one of those granted by the Constitution 


whereas, in respect to judicial functions, the question is whether 


there he inv limitations expressed in the Constitution on the 
national power.” 

68. Corbett, op. cit. supra, fn. 9, p 
ling unanimous agreement that the 
of every project of 


jurisdiction 


general grant of 


146 There is something 


approac! judicial establish 


ment which forms part international organiza 


tion should have compulsory 
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THE AMERICAN IDEA OF GOVERNMENT 


By ROSCOE POUND 


sity Professor at Harvard, former Dean of the Harvard Law School 


LYMOLOGICAI sp i mental cracy—which certainly was not the idea of our constitu 
yf so is, then, for the moment tions, national or state. We are told that from its ver 
pictul doption of our federal nature a democracy must be an absolute subjection of a 
ution to t l reneration, the American politically rganized society to the unlimited and unre 
of vovernt involved seven points. Not strained rule of the majority or even of a plurality for the 
hese seven f f ir polity came into the time being, just as an autocracy is an absolute subjection 
to tl just toct bsolut I t 
ican picture a ind at the same time at the of such a society to the unlimited rule of a personal rul 
ng of our fed ( stitution. Most of them go a er. But in the present connection, at least, democracy is 
iv back in Er political history. Some were re a form of government. There may be an absolute mon 
» the experi seventeenth-century English archy or there may be a constitutional monarchy. A 
ith t Stua s and of eighteenth-century king may rule or he may only reign. There is no such 
s with nent at stministe1 ome 1ing as a limited or constitutional autocracy. The auto 
\ t S thing l ted titutional autocracy. The aut 
ent experiel rnment in the new world. At crat of limited powers is not an autocrat. But a democ 
seven st ynstitutional democra racy is not necessarily autocratic. It may be an abso 
1 settled po le is a corollary, lute democracy or it may be a constitutional democracy 
il lit n constitution as the su I grant that this last proposition is not universally con 
ne law of 1 ruaranteed individual ceded. There are self-styled logical realists, skeptical of 
ts: ft i settled ne that no one is above the everything but their own skepticism, who tell us that a 
7 1d repugnance to deposit of un constitutional democracy is a contradiction in terms. | 
nvwhere or in anv one submit, however, that this begs the question by assuming 
what is to be shown, namely, that a democracy must be 
Constitutional Democracy an absolute democracy. If one starts by defining govern 
ment as the unlimited application of the force of a 
SO Sa it is an old-tashioned wavy ol 24° . . 
politically organized society to those subject to its 
ikine about our A in polity. You speak as if in 
eters hd power, a government of any sort, and hence a govern 
mit lit ) 1 i aeveiopment oul POLITY . 
‘tees ment by the people, must be absolute and unlimited 
t SY \ neration ago no one : : ; 
But experience of our own, which is the outstanding 
l i | t nor would any one of cons¢ 
: ; democrat polity in the world, does not bear out the 
oO if ) tau it oul institutions T | 
: a assumed nature of government. We may very well 
ished In tl nineteenth century, —_ ae 
meet the relativist-realist’s proposition by adapting 
) ical history, continuity and , ; 
' ’ Diogenes’ answer—solvitur gubernando. 
{ oat swrhicl 7 } 
LO aca ich was taken to be 
If one suggests that there is too much insistence on 
9 } ] . ] } 
11n or reall in ] aeveiopment or an . ° 
5 , I , thinking of democracy in terms of power only, ignoring 
yn. O nd rhaps the pi nt, bi . <on : ; a 
ithe the responsibility which is the correlative of power, hi 
n, il on discontinuity. If th 
baz may be told that power is a fact, exercise of power is an 
oO the idea hich it found fron : 
; observed and verifiable phenomenon, whereas the co1 
hole course o ypment and upon the general oa bility ; hiacei vee 
: —« relative respons 1lItY IS ONIV a SU jective 1aeal, a pious 
cts trom w idea was gall red, the othe " * 3: 
wish of no scientific validity, belonging to the realm 
story pl in unrelated fragments and : 
- : of ought-to-be, not the realm of what is. But I might 
ich sti nt details. Radioactivity has : 
respond that the idea of an absolute democracy, a 
is that ¢ hysical nature nothing stays é' : 
: : people as a whole, ruling benevolently over a great 
ss do stitutions keep an : 
domain, administering an enlightened personal justic 
identity o \ in their significant aspects ; 
; :, after the manner of St. Louis under the oak at Vin 
DNnVSI 1 QO I IStitutlons nay reserve a - 
4 ' cennes, enacting wise laws after the manner of Justinian 
yt | ! many ¢ inves and not . ° — 
and providing an efhcient personal administration after 
| I ta ° . 
, : the manner of Napoleon, is something of a pious wish 
1S ) oO | idea th . 
' itself. Even the simplest and purest democracy must 
ibsolute demu . 
act through agents. Demos himself may, in a democrat 
18. 1044 polity, have ultimate unlimited power. But it is no 
IRFER ) 197 
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IDEA OF GOVERNMENT 


Lhere 


the present century in 
J 


government, may even be, as expel 


many states has shown 


State ind 


general government 


governments upon which the state consti 


is devolved a large lawmaking power with 


»t local concern. Unde ha polity 


» nnaLLlers 


su¢ 


has full within its 
Thus 


( polity in the central voVeTn 


rnmental agency powel 
t each is limited in respect ol that scope 


be a democrat 


la democrati polity in each local vovernicnil 
no absolute majority without limit on its 
etl 

ration ago there would have been no need 


} 


federal polity which we 


et up al 


have steadfastly maintained. But 


hegemony ol the federal executive economie 
ym of the country, if not of the world, and tl 
~ power to assert and extend titsell, hav 
w us toward centralized government at the 


yt th States Also many of the protessors ol 
scien seem to be doubtful of ow complex 
Te » be bringing up a generation without 


A Written Constitution Is the Supreme Law 
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ul American idea ol vovcernmcn pl 
i written constitution which ts the supreme 
e land. The idea of a fundamental law is one 


back to the beginnings of the 


Olitical and 
pol 


itutions of the English-speaking world. It 1s 
yle in academic circles today to say that Magna 
s nothing but a treaty between King John and 


s-in-chief in 1215. But such a treaty declaring 


d duties as between the ultimate landlord 
nants, when the King was looked on as rule) 
an as landlord easily became a declaration ol 
{ duties as between ruler and ruled. Limitations 

authoritv imposed by fundamental law and 
Ol h Kine s iwents and scTVants Lol cceed 

t} ty riven tl } rt | ef 1 { 
l worityv GIVen them OV law CCAMNC S ie | l i 


Enelish polity which we inherited Alread 


> | 
! nth century the court of King’s Bench laid 
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yt that 1 1 did have of public law into our system and there are teachers olf 
nder such law and of politics who assert that it is “gradually eating 
ances. W itural rights up” the private law which secures the individual rights 
! ] ’ } ] om ¢ »of re f ¢} 
ind 1 ) I nature 7 the citizen 
ar igner, we can here is a certain deceptive quality in the *term 
rignts expectations involved public law which makes a proposition of this sort a 
d lit nce and the reasoned tractive to th 
7" eahlichac 


se who do not perceive what it reall 
ana recognized 


neans. It sounds as if a public law which ts 





t posst ssion 
nal In the so-called yf all of us s superseding a private law which was a 
itics and possession of a privileged few of us. But this is not 
LlOS¢ ho the least its meaning. Continental jurists tell us that 
1uthorit y L sox y, ther the distinction corresponds to a contrast between co 
ts. | may OL threats Of exe! rdinating law, which secures interests by reparation 
yvernn ind the mak and en ind the like, treating all individuals as equal, and 
se | tive to the personalities subordinating law which prefers some or the interests 
St ho R ts are but an 4 some to others according to its measure of values 
ute 1 It is not that In this view, public law subordinates the individual 
su its in the to the official, and on a theory of subordinating the 
1 law i the rights. ‘The nterests of the individual to public interests, leaves it 
group |! nd threats made to to the official to subordinate the interests of some to 
hem ; called rights. That those of others by identifying the latter with the publi 
xol , ported ron mntinental interests a cording to policies of his own. In the con 
S th t \) ican idea of tinental theory administrative officials are the final 
is the theory 01 udges of their own powers. Thus the self-stvled realist 
1 autocrat irian governments have pro omes to the conclusion that law is whatever is don 
lis tru b sucl vernments have not fficially in place of the Anglo-American doctrine that 
SO SUCCESS ty turnil to them fo vhat is done officially must be done according to law 
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The Supremacy of Law ; 
\merican idea of government, namely, rooted opposi 
\ sixth featu \ ical ' ment is the su tion to the reposing of unlimited power anywhere. An 
of law—t ne that no one is above the English judge in a recent case where unlimited powe1 
Chere is I hing distinction between was asserted on behalf of administrative officials said 
Roman poll : teristically adminis that he had been listening to arguments which “might 
ive and the At ican polity which is charac- have been addressed acceptably to the Court of King’s 
tically judicia countries h have taken Bench in the reign of Charles I.” So far has the time 
legal ideas ft Roman w books of th swung back to absolute ideas of government. Let us 
iturity of Romar the stern Roman empire, remember that autocracy and law are incompatibl 
k of the sup state and so of the superior except on the theory that what the autocrat does o1 
sition of the off xercises the authority of his agents do in his name is law simply because they 
state. The king countries, which have do it 
ken their lega m the writings of the great 
ymmon-law lav nko e supremacy of the law, Give-it-up Philosophies 
id so of the offici ill those who wield govern- What is behind the teachings so general in the world 
ntal power ot is on an equality with »f today which have been coming into vogue in America 
ry one else. W ay do is determined by law ilso and are leading to a questioning of all the main 
id what they do ye scrutin 1, as the acts of features of the American idea of government? Looking 
very one else a ized, judicially in ordinary at the world as a whole, they are largely a product 
ceedings in tl yurts on complaint of any of the disillusionment so widespread after the first 
me injured th lo us law is not what is don world war and the extreme idealism which it generated 
fhcially but tl re of what ought to be done 


for a time. Men had seen elaborate paper constitutions 
ficiallv and } lon Hence what the 


come to naught, ambitious projects of world organiza 
lic law, t special rules tions achieve little, noble experiments fail, and expecta- 
iting to the s sit 


yn of the ofhcial, is un- tions of a new world order remain unrealized. In Ame 

own, or has bee! wn unt ntly, to our law. ica the growing bigness of things seemed to make an 

rise of admir iwwencies, claiming and to intelligent, systematic grasp of our political and legal 

xtel I inity from judicial review and economic orders impossible. The transition from 

leir actiol ntroducing the Roman type a rural, agricultural to an urban, industrial society put 
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near enough to the postulates of geometry for the pur 
poses of practical activity. If our perceptions and ex 


perience are not the same so that we can’t conclusively 


prove anything to each other, yet they are on the whole 


near enough to the same so that we need not throw 


political science and the science of law into the wast 
basket 


Ve loped by 


but may continue to have faith in the ideas de 


\nglo-American experience of effective gov 


ernment by law both in the old and in the new world 


THE RIGHT OF STEAMSHIP CARRIERS TO 
ENGAGE IN AIR TRANSPORTATION 


By SAM G. BAGGETT* 


of the Massachusetts Bar 
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in effect that if the applicant is a carrier other than an 


air carrier, the Board shall not approve the transaction 


unless it finds that it “will promot the public interest 


by enabling such carrier other than an air carrier to use 
in its operation and will 


It is conceded that th 


aircraft to public advantage 
not restrain comp tition”. pro 
viso by its terms applies only in the case where a carrie 
seeks to consolidat« or merge 


Nev 


other than an air carrie} 


with or otherwise acquire control of an air carrie. 


erthe less, the Board has stated that where a carrier othe 


than an air carrie. applic s in its own name for authority 


to establish a new service, it will not grant the authori 


zation unless the provisions of Section 408 (b) are me 


The Board asserts that “‘there exists and has existed 
for many years a prevailing Congressional intent that 
mutually 


the (¢ 


the various forms of transportation should b« 


independent” and that “a construction ol ivil 


\eronautics Act which rigidly limits the participation 


] 


of the older forms of transportation in the air transport 


Act 


with well established Con 


field is not only sustained by the language of thx 


itself but is also in harmony 


gressional policy’ In the view of the Board, “Congress 
regarded it as essential to the full development of an 
transportation that the participation of steamship and 


railroad companies in that field should be rigidly lim 


ited”’.4 
G l / May, 194 \ i, No. 4, p 7) 
{ I f cast sup 

j ] | s reversal of the Board's views on this sub 
ject In the first decision in the {rnericar Export case the 
Board state We have carefully examined all of the particulars 
of the relationship between appl mt and the Steamship Com 
pany closes vy the record in these proceedings We do 
not find nvthing to indicate that such relationship will 
n al " neonsistent with the public interest.’ imerican 
/ 1 / Ne e, 2 CAB. Reports p. 4 
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coastal ste . i liminate competitors 
1, through the « teamship rates and prac 
depriy the ] the benefits expected from 
iortened wa [here vas then no fed 
machinery fo ulation and contro! of steam 
ervic Con yre ineluded in the Pan 
(.ana Act ol \ 24 1912, provisions to the 
that a r ju 114, except as authorized in 
Act, no railroad inv should have any direct 
aul Lt inte 5 I r carrier operating through 
Panama Canal o where with which said rail 
1 does or for trafhic’ Che Interstate 


ner¢ Com iven th power to dete 
after hearing competition or the possi- 
of competiti t exist The Commission was 
ziven the powe! yrize a continuance of com 
ting steamship op yy railroads after July | 
{, if it should be fo 1 that service by water other 
n through the Car was being operated in the in 
t of the public, 1 f advantage to the convenience 
{ commerce of ind would not exclude 
ent or redus tition 
I he purpose or tf Act vas not to forbid railroad 
ership, operatio! yntrol of steamship lines, but 
forbid the use of h ownership or control in such 
nanner as to restr movement ot interstate com 
rce in the interest hat railroad’s competing rail 
14 Railroads are | to operate steamship service 
yng as the railroads and the steamships are not in a 
tion to compete f trafh« \ railroad may even 


rate steamships which it competes for trafh 


he steamships do » through the Panama Canal 
if the Cor ission finds that the service is of 
lic advantage and es not exclude, prevent or ré¢ 
competitior 
Che Panama ( vas somewhat liberalized by 
['ransportation A yf 1940 Che provisions were 
vadened to make it clear that the Commission has 
power not only railroads to continue steam 
» Operations w I had conducted prior to the 
ssage of the Act it also to authorize railroads to 
chase, leas ise acquire control of compet- 
y steamship servi [his recent Congressional action 
See Ret l Coor Transportation 
ilatior , oa n Agencies”, Appendix I, S. Dox 
rd ( 
Sout! j 1 s Ownershit itlantic Stean 
Lir cot 
In onl if e Commission ordered railroads 
conti n he only important case being 
Line Apt L.C.c. 700 Che continuance by the 
ids of serv t New York and ports on Long Island 
id was the ‘ though it was found that railroads 
peted w rriers Steamer Lines on Long 
s ’ 1 8 LCA Similar decisions 
been renders r of cases, in some of which 
it I { ompete m mn others it Was 
! it comp t at it was in the publi 
to allow ntinu 1 tla-Port Maitland 
I Service 1. Southern Pacific Company’s Ow 
{tlant S : Line 3 1.0.4 168, 45 LCA 505 
L.C.C. 124, N. ¢ Louis } B and Barges, 49 
( 7 Oo f Oil Steamers 
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is inconsistent with a policy ol kee ping the various lo) 


of transportation mutually independent 


Motor Carrier Act, 1935 


There is nothing in the Motor Carrier Act!® indicat 
ing that Congress intended to place rigid restrictions on 
the operation of motor vehicles by railroads. On the 
ontrary, the legislative history of the Act shows that 
one of its principal purposes was to facilitate the em 
ployment by railroads of this more modern method of 
transportation 

The Motor Carrier Act was based on a draft of bill" 
submitted by the Federal Coordinator of Transporta 


tion, appointed pursuant to the Emergency Railroad 


rransportation Act of 1933. This draft was the result 
of several years of thorough investigation and research 
first by the Interstate Commerce Commission and late: 


by the Federal Coordinator of Transportation. ‘The 


Commission had made two reports,’ in each of which 


it was recommended “that railroads, whether steam 6 


| 


electric, and water carriers subject to the Act should 


be specifically authorized to engage in the transporta 
tion of both persons and property by motor vehicle in 
interstate commerce’ 

Che Coordinator's draft of bill required the issuance 
of a certificate of convenience and necessity as a pre 
requisite to the performance of motor carrier service 


on the public highways. Section 307(a) provided that 


such a certificate would be issued to any qualified ap 
plicant therefor if it was found that the applicant was 
fit, willing and able to perform properly the service 
and that the service was required by public convenience 


and necessity. In the hearings on this bill, Frank Me 


Manamy, chairman of the Legislative Committee of the 
Interstate Commerce Commission, stated that it was the 
unanimous recommendation of the Commission that 
railroads “like anyone else” should be given certificates 
of convenience and necessity to operate competing bus 


and truck lines “in order to coordinate the different 


means of transportation and get the best use out of 
them’”’.?® Commissioner Eastman explained to the Com 
mittee that his bill would permit a railroad to own bus 


and truck lines and to coordinate these different torms 


of transportation under one management.” 


37 1.C.C. 528 

16. 49 Stat. 5438, 49 U.S.C. 301, 

17 ippendix G, S. Doc. 152, Appendix VII, H. Doc. 89. 

18. Doc $300, Motor Bus and Motor Truck Operation 
140 1.C.C. 685, Docket 23400, Coordination of Motor Transporta 
tion, 182 1.C.C. 263. See also following reports by Federal Cx 
ordinator of Transportation: Regulation of Railroads, S. Doc. 
119, 73rd Cong., 2d sess., Regulation of Transportation Agencies, § 
Doc. 152, 73rd Cong., 2d sess., Report of Federal Coordinator of 
Transportation, H. Doc. 89, 74th Cong., Ist sess. See also Report 
of Leo J. Flynn, Attorney Examiner, S. Doc. 43, in which it is 
stated: “Rail carriers should be permitted the same opportunity 
to engage in motor vehicle operations and upon the same terms 
as any other corporation or individual.” 

19. Hearings on H. R. 6836 before Legislative Committee on 
Interstate and Foreign Commerce, 73rd Cong., 2d_=sess., pp- 16 
and 22 

20. Hearings on S. 1629, S. 1632 and S. 1635 before the Com 
mittee on Interstate Commerce, United States Senate, 74th Cong 


Ist sess., Part I, p. 85 
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1 ! nation, has wide repercussions Who can tell 
r | Imarks will be similarls »bliterated Where 
; } } hal yf e be placed? How far will transactions be 
com ¢ ble s to their legal results 1} 
YSEPTE MBE 7 U 7 
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) T ‘ 1 5 l I k , . 
perhaps, in Il | i ni 
I S$ in ] 
oO! mtro rsla Lmis mn 
| 1 I igT wl | OT! ) itlo 
jue i sla so int 
tate O na ilar motio! 
As I i ed els ! 
© i irt i kil yf la ns 
xpayer and vil 
if ints | ‘ ' . Holmes’ ¢1 pora y] 
kno he na no T ) | » fa is | ha ( sery d us¢ i he 
——e f , ; 
i ) I I r I Sia ym ) Stal dec $1S in I 
rdl pe anticipa yn I th de 
/ Natu ) Sou f La 
ms will be put Somethit 
ore sophistical I 5 . is prelac 1 ity years Ol r 
ike the v igepodg I e must be a reason. Gray was les 
han it DEC ise OL langua than most men, and 
, ; , ; ' 
It should be sa I t id is | I think, in his preface. He said 
come contro ng ! u ' t \ 1 has occ 1 
;, 1 sprudenc 
sional adherence is no » be witl n SeCLIT P 
, ugh ! 1e 1s dealing not wi 
basis for assurance Nevertheles een surmised b 5 
- . that he ISY it] nd s 
some followers of the work of ( that some sen 
1 1 ime ot logo ( n ful 
ylance or sl lo of iI provoked not ‘s 
f ) | ree } . re fro ras hi e Dee! | still 
term to term.2 not only by fools and on fools, but b 
m © te “ 
acutes nds, he feels that er¢ 
' oe eee ae - ' , a ee 
In regard to the differ , a le au done, if only it can be don t 
fering judges he points out that 
' In an appreciative tribute in celebi 
0 chip . tieth birthday of Justice Holmes, in 
netence Both rank oh in t mmpertence No! ] 
' ' _ Rev. 688-689 Justice Cardozo said 
the contrast one between re conservatisn 
real outside ¢ F th » econe of catchword can hold analysis 1n {ett 
judicial function The chief und difference is i! more,” and he speaks of the effective 
conceptions of that fun 2 Agair i ye may Cor ombating “the tyranny of tags and 
ras i leanin to part lia en Oo pag 23( ff Co ry 
is if el 1 | S ng to respect H ; , 
) $5 
areline mel nar f 1, | hed ] aa 
system | ruck blind 1 
. - coe . ” I r r » OV t wl 
Overworking the Fallacy of “Judicial Legislation I re le I 
: J a 
, - : It is a curious, but very human 
[hese passages seem t ite the fallacy and ; 
mina that Holmes should himself } 
unfortunate influence t | to be the n 
1 . 1 I ters VYail rary sen nn e al 
taken emphasis on th if yf judicial d 
gless phra jud legislati 
velopment of law Pro \\ rticle in thi 
1 word Sia i philosop l 
JOURNAL abov nenti . ut I 
nd iron i l cons l 
wer ol jud il 5 ntrvs I 
+} ] | f +} ' y 
, , , } ‘ S , 4 aiiti Ol ai / i 
etter than would any ! aespite al 
, , : . 
1 1 { | S LK O what u 
political theory ot separate wel . i tripartite FOV 
. . rea ) yn-t y 
ernment our judicial department does legislate Whi f 
R Z 
ippreciati the } yf 
, an } 
is ) ft facts ot i md id Wh yuda 1S 
, ich Profes \\ | t t I do tt kno in 1891 Ezra ‘l 
‘ | ] 
on no r¢ »tTO } 5 S ) } yT ng s H il ir I 5 
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res re be seems to have been forgotten by some courts, and be 
wilh ly an evil. | cause, considering what he said about “blind imitative 
] 
! is a ce , . 
ness,’ my e@uess is, that, if Mr. Justice Holmes were on 
ind | | mur syvsten 
; , , the Court today, he would regret his epigram and its 
in 5 in specially I 
: , nfluence and would be found with Justices Roberts 
\ i¢ part 
( were yes re ind Frankfurter in their comments in the Mahnicl 
} ul row 1\ i 
—— : ase and with 1 dissenting justices in the insurance 
i cistine 
, ise, because he believed in judicial self-restraint 
I }u I isiation 
nd populal 
eee The Need for Judicial Self-Restraint 
tio yf judicial On i few years ago much was said by critics of “the 
yurts and the bai id court ibout the need for “judicial restraint 
dice by a mol connection with the exercise of the Court's constitu 
) t in the tional function in regard to certain types ol legisla 
Lion Today Professor Hamilton’s prediction in his 
rticle in 1941*, that constitutional law as a body ol 
Law Making is a Community Process 
ubstantive law is largely a thing of the past, Is becom 
operative " t 
ng mol ind more apparent, but, aside trom that 
S ie irts . ; 
here a judicial restraints” as to law in gene) 
| la s Stephen ee ; 
And in ntally, in view of the present disagreements in 
yf iymen and tl : . 
he Court, where would the law on any subject be 
} S ts pal . 
today if Congress had increased the number ol t 


ist, but often not the 


: ' — Court to a possible fifteen, as suggested in 1937 
as 7 - phage 3 call Undoubtedly, as stated in the Boston Post of May 
qaavs ‘ b { part ib re by the bai 17. 1944 
—_——o - ae —ee We may not always be in sympathy with the decisions 
" Ir as We { vench handed down by the Court, but, evidently, we can _ be 
veen the lead e analytical thinking and sure that the justices are giving sincere expression 
Nvincine s legal 1 ples and then their individual beliefs, ungoverned by any commot 
yplicatiol remark applies to much im political bias 
pa a BO eee ie h comes from Nevertheless, are not some of the justices unconscious 
d and exp vislative draftsmen who are ly “fooling themselves” by a crusading zeal and creating 
a tenes , ssistance from the public ser. bigger and bigger fictions in their minds as to their “‘con 
f the har eountrs ception of the judicial function” to which Professor 
411 this was emphas 1y Holmes in an address to the Powell refers? In the threatened wholesale scrambling 
in 1885 when 1 to “the judges’ half of out and unsettlement of the law on so many subjects do 
101 rk” at said. “SI 1 ask what a court they realize that they are not “making” some law as 
wild he unsiien? I w is made by the bar even much as they are unmaking law in general and thus de 
than bv tl ( ted Legal Papers 25). priving the community of the practical “government of 
This. of course. is 2 y function of the bar and is law” which implies a reasonable amount of stability for 


é | . : —- 
rgued, but judges sometimes the community to rely on. I do not believe that the 


f ison ] ( 5 i 
t it. Mr. Justice MacCardie, one of the outstanding \merican people are ready to abandon permanently thi 
lish judges o century. did not constitutional division of functions reasonably inte: 
I sometimes said yw much of a judge's preted as Madison explained it in the forty-seventh 
look and 1 muc the merit of his number of the Federalist in the language of the New 
il conclusior ttrib 1 to the members of Hampshire constitution: 
‘ of judicial that the legislative, executive and judiciary powers 
ns part t poms ) s,s oO » vi . 
rT pou ne which ought to be kept as separate from and independent of each 
periaps . timate Phe point a) be other, as the nature of a free government u tll admit: or a 
’ e ane . It is this 
poe se? 2 ; s consistent with that chain of connection, that binds the 
. ns the , ’ 
SO : ‘ Many of n hole fabric of the constitution in one indissoluble hond of 
| TY) nrs tf tty T d , ‘ ) f T wor) | 1 
yu ( I I it re ned and nity and amity. 
1 ents addressed , . 
: . : Ihe farmers of Berkshire County, Massachusetts, in 
» the Court lr nd mo sionificant sense it may 
1 ¢] taken in the 1776-1778 refused to let the courts sit in their county 
past creation and intil there was a constitution and in support of thei 
levelopment I position said:4 : 
V ] 1f Geo Pollock P 1] ; 
Why l eh ' } a | Z ; 
Why all this ex liscussion about a phrase and ; The Special Competence of the Supreme Court,” Yale L. ] 
11gTam I I \ Sse 1 it because is Professor June 1941 
rab ; 1. See The Influence of Thomas Allen and the Berkshire 
i points o ) culal n ti epigTram Constitutionalists 299 A B.A | 168 
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( s always lenge the idea that it is the kind of government contem 
cept mi five plated and expressly provided fon in our American con 
» four, and stitutions 
I hree In 
ee | respectfully challenge the constant emphasis ot 
Co no “judicial domination,” “judicial supremacy” or “govern 
jo ) ment by judiciary” and other similar phrases. The 
( previo emphasis in these catch phrases in my Opinion distorts 
historical perspective and tends to undermine the cor 
sia " fidence of thi publi¢ in our essential judicial instit 
_ It ould s , LIONS, the sound intellectual standards of the pr ession 
' Majors ol and the sound “conception ol the judicial function” in 
, , MAAC the minds of judges themselves. It is still true, as is 
' ined their crusad been said repeatedly in the pasi that the judicial d 
confidenc In U partment is “the weakest” of the three departm Hits 
a ated x come government from a_ political standpoint. In the lor 
jud 4 their tn run it depends solely on public confidence and respect 
s by that of a and, in spi of mistakes and fierce political attacks 
a | and relied it has retained that confidence and respect since 17389 
° rs and lay I am one of those who considers an appointive judigi ry 
: he recent dissents with tenure luring good behavior” as “representative 
. R Ons. TOM mm of the whole of a free people as, and olten more “rep 
: ‘ un ho resentative ol the best instincts ol thre peopl than 
Reed un the elective officials in the other branches. I bel 
that the federal judicial department in spite of imper 
l : u¢ 1 Ts fections and mistakes during one hundred and filty-five 
] ) f Spy, quotes vears has risen to its responsibilities and justified publi 
\\ Ss ) rerenc confidence in the long run in its own field quite as 
much as the executive and legislative departments in 
" their fields. and vet, it is still the ““weakest” of the thre 
, wk and was in a political sense if the respect and confidence 
ntertain undermined 
R so the serious In the recent and most illuminating book about ou 
; ch wns government in action, The Ghost Talks, by Charles 
Michelson, who knows more about the practical politics 
of our government than most men, he says 
[he Mirage of Law High on the list of dangerous things to monkey 
Supreme Court of the United States Abstrac 
Pro | Court An can peop n know that our high tribunal " 
\ ) pws ni I Chev are aware that there have been bad } ce 
1 cisions, and other flaws in the court's ! ) 
( : de ( emains 
at And should remain and _ be preserved by explana 
eK 
Per tion and protected against unreasonable excess of dra 
We sl n b matic catch phrases of a derogatory charact John 
Mars seph Story and William Johnson and 
, successors were and‘are something more than “po 
cial ind notwithstanding the American indecd 
he At Saxo privilege in the use of epithets is 
( part ol ie public function, even of a critical bai oO 
lize 11S ic ind explain it lo the people It is also 
the tunction ol he bar today is it was in the 18t ct 
wencies sub 1 » suggest courteously, but clearly, to courts n 
ranslatec nto It sce ! essary, th sound conception of thr yu i 
- yf function in a changing world. Lord Erskin | 
, su) stra ha yy all é 
\ rican Cl Dox nt judicial conception of constitutiona 
y funda oO ! iard against th vanton ex ise ol al 
is May YD ) ) Strain strong I ’ | 
) I cha ( } M J 
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The 1944 Annual Meeting 
EPTEMBER elevent t ning date and Chi 
1 1 ‘ 
cago is the place tl vears meeting of the 


t 
American Bar As ation. Despite the difficulties 


of war-time travel and t iemand ‘ther tasks, a 
representative number of members protession of 


1] 1 ] 
law will come together, to consti Assembly and 


e ‘ ‘ 1 1 | 
the House of Delegates and to carr rward the work 


ot the various Sections and Committees 


The great majority of the members of the Association 
will be unable to come, and will learn of its proceedings 
Saar ; 

through the columns of t JOURNA will be de- 


' ' ' P 
voted adequately to that purpose, ts October and 


November issues. Some forty-five hundred members of 
| at | | f 
the Association are known to be in uniform, many of 
them in taraway lands. I 1 actua I ris pri \bably 

7 See Ean ee eee 
still larger; in addition, many members are in the service 


ot their Government, im Cl ain apacities devi ted to the 


war effort. 


Like other sessions which the Association and its House 
of Delegates have convene 1 Since ¢ Un ted States en 


tered the war, this years meeting aoubt justify 
1 it Will Make upon transporta- 
The Association’s 


ny assed, adapted 


the limited demands whi 


tion and hotel facilities. active 
} 


| Y 1 | 
contridutions to the war ettort wi | pe 


nany 


’ ' ' ee 4 ' 
and supplemented in the light of the changed conditions, 

1 a 1 { , 
and continued with vigor. ine iawyers W take counsel 


' , ' , ' P ' 
together as to what they Nave Deen do ng and may use- 


xcnange 


] to 


ideas, & 


4 1 ’ f ' ’ ' ' 

fully do, for the war and for the peace. The e 
- 1 eo , 

of experience will give fresh impetus and new 

the organized lawyers of many communities 

sessions are tne 


A “4 1; 
4Ssociation ana its 


Outstanding on the calendars of the 


t 1 ‘ ‘ 
challenging questions as to what the 
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' 1 
membDers can ago to promote and fo § 
real itlor e nations after the 

, 
uman freedot! Sec rity oF the l 
P ' 
a ) aw and Tair play 1n inter! 
\ orc id on put in tne 
> + * A 
{ rorce a i Y Dowe 4 
i epea | rged I S {| 
A 
ers fAITIeE i ive il espe i 
' , ' 
yak and act ™ ind wisely 1 
' 
¢ I I lefinitive act 
, 11 
i € i ST S Vital probDier 
is it ¢t S rou trot 
1iS¢ I 
conterenc ind th C 
. A. 
dq re-ll ra A 
nterprise are if ¢ 1 oncern 
ractice, for t rtunities and 
' 
ession if t I ed to 11S il 

A " 

American spit ind way < I 4 
] 
ns! lered Admit nistrative I rocedure 

| | t ] tork 
1ouvdt De strongly supported, as It ¢ 
active consideration by the Congress 

“ee a é 
lactment or that measure will piace 
nm adminisctrati henliticm na 
nm administrative aDsolutism and 
f | 7 | 1 ’ ‘ 
interferences and the obDstacies wnic! 1 
— 
prone to put in the way or the gy 1 


meeting will 


furnish vital lead 
tasks, in which all lawyers and other citizet 
This is a time for individual effort 
ork everywhere. America has shown 

ompetent and daring leaders in mat 
strength is of the team which is America 
zeal and zest must be marshalled for 

American Bar Association, as a traditi 


is a vital part of the American team. 

The ascendant needs and purposes 
aptly be expressed in the classic signal whk 
ordered to be broken from his flagship’s 
lines came to grips at Trafalgar: “England 
every man will dk is duty.” Regard es 
ber of the Association can come to the ¢ 


his is a time when the future of America 


P. 


every man will do his duty,” wherever he 


‘ 5 r 1 

lawyer’s effort is dispensable or unimy 
{ 1 

at hand. 


a a 
This meeting will lack the presence 
; ‘-—- ; 
distinguished r en 
who have given distinction to the sessions 
ate of be of di ; 
[heir absorption in tasks of the war in its 
‘ 1 J | 
the more urgent demands on airborne trav: 


4 | | ] 
for them to come this year. But, as on 


— 
urists and iawyers OIF embDatt 





as tne 
S it 
s that 
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em wrote a Tew iayS ago, in expressing regret that 


ould not attend t year’s meeting: 
A will yet be One fine day I shall come to New 
und k on t Stat f Liberty with new eyes, and 
neers who saw the shores 
" il i n paradise will be 
caaall ‘wad veal th the strong, effervescing, 


[The Ross Bequest 


O those of our readers who may not be familiar with 
e origin and the Ross Essay competition 
und award, whi 1s now completed its eleventh year, 
be of interest | something of the personality 
> generous don conceived the idea and made 
mplishment | ble and to be informed as to its 
n, purpose and development. 

Erskine M. Ross wa rn of English-Scottish ancestry, 
Bel-pré, Virginia in 1845. In 1860 he entered the Vir- 
nia Military Institute, a great school which has trained 

tiemen and on ers 1 rr re th am a century. 


v1 1 , P ' . 1 
When hostilities divided the North and the 
South, the V.M.I. Corps of Cadets was ordered into 


rvice to teach th itraineda recruits of the Confederate 
Army the fundamentals 


betore them. 


1 1 
the new and strange task 


; ; : 
Obviously too or combatant service, Erskine 

1 most of the cadets were returned to their school for 
further instruction on the art of war, but in 1864 the 


: : ; 
straits for men, that the corps of 


Confederacy was in 
' 


idets was mobilized for active service and participated 


the battle of New Market. In that action they suffered 


asualties of more than a quarter of their total strength. 
Erskine fought in that fateful battle but came through 
inscathed. 

After the close of war, young Ross returned to the 
Institute and in 1865 graduated at twenty years of age. 

One of his biographers, H. W. O’Melveney, then a 
distinguished member the California Bar, gave in the 
September, 1935, iss f the JouRNAL an eloquent ac- 


unt and discerning 


ter and achievements. 


sis of Judge Ross’ life, charac- 


In describing his ysical personality he said: “The 
most noticeable feature of his appearance as a man was 

military carriage his early experience stamped 
ipon him the mann nd carriage of a soldier. . . . He 
was erect .. . with the poise of a self-confident human 


ina 


“ 

In 1868 he went to Los Angeles to study law with his 
ncle, E. J. Thom, a prominent lawyer of that state. In 
1869 he was admitted to the Bar of the district court 


und entered into partnership with his uncle. In 1875 he 
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was admitted to the state bar by the Supreme Court. 
In 1879 he was elected a member of the Supreme Court 
of California and in 1882 he was reelected to a twelve-year 
term without opposition. In 1886 he was appointed judge 
of the United States District Court for the Southern 
District of California. In 1895 Judge Ross was appointed 
judge of the United States Circuit Court, and in 191] 
he was appointed judge of the United States Court of 
Appeals, Ninth Circuit, where he served until his retire- 
ment in 1927 on account of ill health. 

These are the mere outlines of forty-eight years of judi- 
‘ial service—of which Mr. O’Melveney said: “On the 
Bench he sat erect .. . he walked with unaltering erect 
bearing indicating unerring courage. That Judge Ross was 
a Virginian meant that he was courageous, chivalrous, 
high-minded and a gentleman. No one appeared 
before him, no matter how young or insignificant, but 
that Judge Ross seemed to go out of his way to make him 
feel at ease. The most timid were encouraged by his 
courtesy and the boldest were awed by his dignity when 
on the Bench. . . . The chief judicial virtue of his mind 
was that of impartiality, not mere independence of ex- 
ternal influence but general absence of tendency in the 
mind itself to take a part or receive a bias.” 

Judge Ross’ will signed by him June 30, 1925, pro- 
vided for a gift to the American Bar Association of 
$100,000 to be safely invested and the income used as a 
prize each year for the best essay on a subject to be sug- 
gested at the preceding annual meeting. 

Judge Ross died in December, 1928, and after his estate 
was settled the full amount of his bequest was turned 
over to the Association, invested, and devoted each year 
to the object prescribed by his will. 

The purpose which the donor cherished was to promote 
and insure research for the solution of legal problems. 

The success of this wise and generous plan is demon- 
strated by the number of participants in each year’s com- 
petition, and the volume and value of their essays—seventy- 
two essays were submitted in this year’s competition. 

The names of the successful competitors in this and 
prior years were published in our August issue, page 484. 
The subjects discussed in each of the annual competitions 


appears in 67 A. B. A. Rep. 449. 


There may be a difference of opinion as to the manner 
in which and the extent to which the nations of the world 
may cooperate in an effort to insure the foundations for 
an enduring peace, but the resolutions adopted and ap- 
proved by the Association’s House of Delegates and As- 
sembly, the resolutions adopted by the Senate and the 
House of Representatives of the United States, the ac- 
cord which had been reached by the Allied and United 


Nations which have borne the burden of the gigantic 
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Struggie and the st ind t ind le plat VvOorid at last Deratea from the mena 
’ 7 | ] 
torn or Doth mayor ft tica arties dicate a col Stark traged until ca t 
sensus of public opinior ’ e eftort must be lance Of the victories 
! | 
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Brethren Across the Border nation o! e second Thirty Year \ 
T ° las - tC. ‘ between rld War I and World W 
i the pubdiica nda S ne lor RNAI 
the members of the Canadian Bar Association are junouiih Diba e es ee eee ee ee 
assembled in traternal sessio! , | ronto, Ontari a period ¢ QIS1i sionme ans 
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post-war structure for pea ind law among the nations holds the whip. We are told that la 
Tl j — a —- Finally we are told there is no law 

he distinguisned law t sn t resident ne Inally we are toid there 1S no law 


Canadian Bar Association, the Honorable R. L. Maitland, In times of bewilderment it 
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WALTER CLARK 
The Saga of a Fighting Career 


By GEORGE R. FARNUM 


of Boston 
Former Assistant Attorney General of the 


United States 


| decided to send himtoa school where 
Id ne vhetl D 3 
he would be physically deve loped 
? j ; 
as well as mentally trained. Tew’s 
} p f ! 1! 
Military Academy at Hillsboro was 
; i} est end / 
selected and there he was enrolled is 
\ th ( ? } } , 
a cadet in the fall of 1860. With 
nized St , 
coming of the irrepressibl conflict 
RopeERT M. La Fouierr , : 
in the spring, the Governor requested 


Colonel Tew to detail one ol his 


idets to drill recruits at Camp Ellis 


Clark. Clark promptls irricd Na : 
: Raleigh. | | tre! 
ence ‘ near NRaicign n Spite ot his extrem 
NCI s daughte1 Three vencrations 
. e vA i vouth and unimpressive — stature 
r in direct descent alter Clat : 
Clark was selected for this work. In 
orn at Prospect Hill on August : : 
the summer he Was elected second 


9 1846. His father had enjoyed all : 
lieutenant and drill master of the 


lx ‘ sol } ] 
imvantages which wealth ana 
newly formed 22nd North Carolina 


ial prominence could afford, and 
1 


lat NIS SON Was NO ICss 


Regiment under Colonel J]. Johnson 


Pettigrew, which was incorporated 


1 The 1 slain 
red a pov spen nos ot tis 
into the Army of Northern Virginia 


| t +] , ] 
davs at Ventosa on tl Roanoke : 
; In the fall he was detached and sent 
River, the tamily plantation which : “ee 
"back to Raleigh to drill the 35th 
is maintained in accordance with > . 
' a Regiment. In the spring ol 1862 
ie best traditions of the old South : sa 
: : : Little Clark”, as he had come to 
During these cariv years I reveled 
; be known, irked by lack ol active 
n the experience of being the “youn , : 
7 ' : service at the front, resigned his 
\laster among the numerous colony | 
ae ee commission and returned to th 
ot his lather s slaves 
Academy 
1 hie importance ot fits education 
\ few months later he was back 
oder was not overlooked. On the religious ” 
ed with the reorganized 535th with th 


le he could boast of having read 


ink of first lieutenant and regi 
ntire Bible by the time he was 
mental adjutant and on his way to 
The services of tutors ind tiie i ; 
see some real combat service at last 
St prival school mstruction wel 2 
¥ : ; Under “Stonewall Jackson he pa 
vovided for his secular training. He é 
ticipated in the capture ol Harper's 


ro 1 himself an apt and diligent 
’ Ferrv. He also was in the thick of 
rent In an essay on Hope he . : 
the heavy fighting both at Antietam 
is precociousiy foreshadowed it , 
; and at Fredericksburg. Greatly re 
ne age ol twelve, something of his : ; 
; duced in strength from battle losses 
ilosophy of life 3 é 
: the 35th was ord red home tor lov il 
\\ n ! the oul ol vive ’ . ' 
service. In February, 1863, Clark re 
rvt 1 s Ss gon I I Ss All = ° ° 
1) +} sioned his commission and entered 
I p til iTo I =) 
) e scales. soul and id ind the University ol North Carolina 
' . 1 } ' ! ‘ I 
S a be nal (; In the spac ot a veal he no ony 
play to en Hes ive no 
2 ci completed the work but won first 
! irned lat n vy i ther vour : 
’ me Ea honors. On June 4, 1864 the dav 
‘ ! following his graduation he was 
When ¢ mk was tourtec } is elected mayor ol the 5th Battalion 


' ind frail that parents inior Reserves, made up of about 
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ith Virginia's losses of 14,000 i icancy on the Superior Court, Clark of Independence 1 
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t population of 1,600,000 red upon a judicial caree1 1M ist and at all tin Vhen 
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yn with Brandeis usading ad 
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It is not a new question, but in a 


Republic it is the inevitable question 


determination settles all others 


VILOSE 


ihe nature of a government is 


not determined by its forms and 


titles What boots it if on parch 
ment we shall continue to read, All 
political power is vested in and de 


rived 


from the people; all government 
of right originates from the people, 
will only, and 
the 


not a 


thei 
for 


founded upon 


is instituted solely good of 


the whole,” if it is living, po 


ictual truth? At Cooper 


Mr. 


startled 


ential, 


Institute, Lincoln truly declared 


that the 
halt 
and half free. It is equally true now 


that 


to a generation 


Union could not remain bond 


this Government cannot be 


roverned partly by free men and 
5 I 


partly by an oligarchy of wealth 


His uncompromising opposition to 


the growing control of education by 


powerful financial interests, eventu 


ated in a bitter and sensational con- 


troversy with the President of ‘Trin 
ity College and Clark’s fellow 
trustees. 


\ modern disciple of Bentham, he 
strongly opposed all trends toward 


the supremacy ot the judiciary over 


he legislature. On one occasion he 
de lared: 
Whatever tends to increase the 


powel of the 
lature 


judiciary over the legis- 
the 
nega 


diminishes the control of 
their 


ives the free expression of their will, 


people over government, 


n conflict with the spirit and ex 


press letter of the organic law and 


opposed to the manifest movement 


of the age, 
adding 


his is our government. In it there 


is no room for judicial hegemony 
No account of Clark’s achieve 
ents would be adequat which 


failed to mention his fight to eman 
cipate women from the subjection 


of the old common law and to pro 


Women and children are the great 


heart of the world, without them 


there can be no future. Helpless the 


may seem, but the very continuan 
and existence of all humanity hang 
upon them. Justice should have no 


sword sharper, more sudden or sure 


than that which should be drawn ir 
their defense 
In an address he asserted, “In ever 


land civilization has been measured 
by the status of women,” and in an 
other utterance from the Bench he 
declared, “The sob of the child in 
its helplessness ‘curses deeper than 


He 


was a staunch champion of the rights 


the strong man in his wrath.’” 


of labor when the humble toiler was 
most in need of a defender. As Cyrus 
B. Watson once proclaimed, “When 
Walter Clark is on the watch-towet 


the people sleep in peace 


The vear before his death he said 
to his son, ““When my days are over, 
I wish a simple marker placed over 
Whatever services I may 


my grave. 


have rendered to my countrymen 

during life will be cherished by them 

This is the only 
He 

writing his 3,235th opinion on Satur 

May 18, 1924. The 

weariness of a long life of toil and 


him and 


when I am gone. 


monument I care for.” finished 


day afternoon, 


battle overcame two days 


later he found release from his la- 


bors. Among those who gathered to 
pay him their last respects was a great 
host of the common people whom he 
had befriended by his lifelong cham 
pionship of their interests. As his 
friend and biographer, Aubrey Le« 
Brooks, put it, “He had never min- 
gled with them, but he had served 
he had 


but he had told them the truth; he 


them; never flattered them, 


had never preached to them, but he 


ect children from exploitation in had fought their battles and they 
industry. In an opinion he said idolized him.” 
uid ¢ xpress the best sentiment of the age. It should 
Il the world besides is moving. We should move up 
ind not take our seats by the abandoned campfires 
0? heto 
From WALTER CLARK, FIGHTING |]UDG! 
hr {ubrey Le a Brooks 
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Administrative Law—Price and Rent Control—“Some 
Aspects of OPA in the Courts”: As a project of in- 
tegrated legal research on a difficult but timely topic, 
the “Editorial Notes” department of the June issue 
of The George Washington Law Review (Vol. 12—No. 
4; pages 414-486) merits mention. Daniel Crystal, one 
of the student editors of that department, Philip O. 
Chalmers, student editor-in-chief, and Horace W. Wilkie 


of the District of Columbia Bar, have collaborated in. 


a comprehensive survey and analysis of court decisions 
under the Emergency Price Control Act of 1942 and 


the Regulations of the Office of Price Administration. | 


Their study is taken up in four sections, which deal 
respectively with the constitutionality of the Act, the 
decisions of the Emergency Court of Appeals on protest 
proceedings under the Act, the opportunity to be heard 
under OPA proceedings, and the actions for treble 
damages. The study does not cover recent amendments 
of the Emergency Price Control Act. It may be that the 
decisions and experience under Price Control Acts and 
Regulations in war time will determine in considerable 
measure the trends in administrative law in this country. 
Questions relating to the supremacy of the ordinary 
courts of law, as presented by OPA litigation thus far, 
have already evoked sharp divisions in the Supreme 
Court of the United States. Although, as this study 
indicates, the administrative framework and the restric- 
tions upon judicial review erected by the Price Control 
Acts have been generally upheld, there remains, in 
every case which arises, the germ of future disputes as 
to how far basic and traditional rights of the in- 
dividual may or should be impaired for the sake of 
effective action in emergency. The current study in 
The George Washington Law Review is plainly sym- 
pathetic, in general, with the administrator’s task. 
Nevertheless, the issues involved are stated with candor, 
and the numerous decisions to date are carefully 
digested. (Address: The George Washington Law 
Review, The George Washington University, Washing- 
ton, D. C.; price for a single copy: $1.00) . 


Administrative Law—“The Office of Administrative 
Hearings”: The organization and operation of the Of- 


fice of Administrative Hearings, in the OPA, are favor. 
ably treated in an article by Arthur L. Brown, Chief 
Hearing Commissioner for Region I, in the June issue 
of the Cornell Law Quartérly (Vol. XXIX—No. 4), 
It would be interesting if some law review would have 
practising lawyers, immersed in their clients’ difficulties 
with the OPA, give also their experiences, for compari- 


son. The OPA’s Hearing Commissioner points out by’ 


way of reply to criticisms which have been directed 
against the Office of Administrative Hearings, that this 
office was created for the purpose of separating the ad- 
judicating function from other administrative activities 
within the OPA, and that complete separation of prose- 
cution from adjudication has been maintained in the 
determination of charges of violations of rationing regu- 
lations. The defense also sets forth in useful detail the 
procedure of the Office of Administrative Hearings, with 
particular emphasis on the form and contents of the 
notice of hearing, the manner of conducting hearings, 
the nature and scope of suspension orders, and the pro- 
visions for review. (Address: Cornell Law Quarterly, 
Ithaca, New York; price for a single copy: $1.00). 


Conflict of Laws—“Workmen’s Compensation Award 
—Commonplace or Anomaly in Full Faith and Credit 
Pattern?”: Interesting commentary upon the conflict 
of laws problems in workmen’s compensation cases, 
with particular reference to the recent decision of the 
Supreme Court in Magnolia Petroleum Company v. 
Hunt (320 U. S. 430), appears in the June issue of the 
University of Pennsylvania Law Review (Vol. 92—No. 
4; pages 401-411) . In the opinion of the author, Paul A, 
Wolkin of the Philadelphia Bar, recovery of com- 
pensation under the law of either the state of the 
injury or the state of the hiring should not be held 
operative to bar recovery in the second state of any ex- 
cess in compensation which that state allows over the 
first state’s award. (Address: University of Pennsyl- 
vania Law Review, 34th and Chestnut Streets, Phila 
delphia 4, Pa.; price for a single copy: 75 cents). 


Constitutional Law—“Federal Privileges and Im- 
munities: Application to Ingress and Egress”: An article 





Editor’s Note: This department provides a means by 
which practicing lawyers may find if the current law 
reviews and other law magazines contain material which 
may help or interest them, primarily as assistance in their 
professional work. 

Members of the Association who wish to obtain any 
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article referred to should make a prompt request to the 
address given with remittance of the price stated. 
copies are unobtaindble from the publisher, the JOUR- 
NAL will endeavor to supply, at a price to cover the cost 
plus handling and postage, a planograph or other copy of 
a current article. 
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under the above title, by Sylvester P. Meyers, of the 
Civil Rights Section of the Department of Justice, is 
in the June issue of the Cornell Law Quarterly (Vol. 
XXIX—No. 4). After reviewing at length the Supreme 


Court decisions which construe narrowly the “privileges 
and immunities” clause of the Fourteenth Amendment, 
the author concludes that the “right of ingress and 
egress” to and from any part of the Union, as an 
attribute of federal citizenship, poses a constitutional 
question of increasing importance, in view of current 


state legislation attempting to regulate and limit the 
migration of industrial and farm workers. (Address: 
Cornell Law Quarterly, Ithaca, New York; price for a 


single copy: $1.00). 


Constitutional Law—Foreign Affairs—“In Re the 
United States v. Curtiss-Wright Corporation”: Concern 
with the role which this country may be called upon to 
play in the establishment of peace has revived interest in 
the constitutional basis for the authority of the Federal 
Government to commit the nation to a particular course 
or policy in foreign affairs. When the President acts 
in foreign affairs, is he exercising a power of the Federal 
Government expressly enumerated or necessarily im- 
plied in the powers delegated to the Federal Govern- 
ment by the Constitution, or is he invoking the inherent 
authority possessed by the Federal Government irrespec- 
tive of the specific powers delegated to it by the several 
states? This question has centered attention again upon 
the decision of the Supreme Court (per Sutherland, J.) 
in United States v. Curtiss-Wright Export Corporation, 
299 U. S. 304 (1936) . That decision sustained, as against 
the claim that it amounted to an unconstitutional dele- 
gation of legislative power to the President, a joint 
resolution of the Congress which authorized the Presi- 
dent, under certain conditions, to prohibit the sale of 
arms or munitions within the United States to certain 
South American countries engaged im armed conflict. 
The basis of the Court’s decision appears to have- been 
the proposition that the powers of external sovereignty 
exercised by the Federal Government do not depend 
upon the affirmative grants of the Constitution, but are 
the necessary concomitants of nationality. Two recent 
articles assail the doctrine of the Curtiss-Wright case 
as contrary to the correct theory of our federal system 
and at variance with the established precedents of the 
Supreme Court. A discussion by C. Perry Patterson 
appears in installments in each the April and June 
issues of The Texas Law Review (Vol. XXII—Nos. 3 
and 4, pages 286, 445). An article by James Quarles is 
entitled “The Federal Government as to Foreign Af- 
fairs—Are its Powers Inherent as Distinguished from 
Delegated” and is published in the May issue of The 
Georgetown Law Journal (Vol. 32—No. 4; pages 375- 
383). (Addresses: The Texas Law Review, University 
of Texas School of Law, Austin 12, Texas; price for a 
single copy: $1.00; The Georgetown Law Journal, . 
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Georgetown Law School, Washington, D. C.; price for 
a single copy: $1.00). 


Constitutional Law—Scope of Judicial Review of 
Legislation—“New Theories of Constitutional Construc- 
tion”: Hardly any lawyer needs to be reminded that 
recent decisions reflect a continuing disposition of the 
Supreme Court of the United States to refrain from 
exercising its own judgment on the constitutionality of 
legislation, particularly of laws enacted by the Congress. 
It is generally recognized also that the effect of these 
decisions has been to extend the power of the Congress 
beyond what had previously been considered to be well 
defined constitutional limits; also, to place the Congress 
in the position of itself determining in large measures 
the metes and bounds of the intended organic limitations 
on federal powers. The scholarly Thomas Raeburn 
White, of the Philadelphia Bar, ia the March issue of 
The University of Pennsylvania Law Review (Vol. 92, 
No. 3, pages 238-257), weighs these tendencies in the 
light of significant precedents of the Court. He indicates 
that the new tendencies are at variance with the basic 
principle of the separations of governmental powers, 
upon which the framers of the Constitution rested 
protection against arbitrary powers. (Address: The 
University of Pennsylvania Law Review, 34th and 
Chestnut Streets, Philadelphia 4, Pa.; price for a single 
copy: 75 cents). 


Contracts—Defenses—"“Mistakes as Affecting Con- 
tractural Consent”: Decisions of the English courts still 
have authority on points of general common law as 
applied in this country. In the field of contract law, 
even though the decisions of a particular state may have 
crystallized the rule to be applied, the precedents from 
the House of Lords are important because of the pre- 
cision with which the doctrines of prior cases are there 
applied to new facts. Few questions are more difficult 
than the determination of the effects of a mistake of fact 
upon the validity of a contract. In the April issue of 
The Law Quarterly Review, G. C. Cheshire gives a sum- 
mary of the leading English cases which deal with the 
effects of a common mistake, a mutual mistake and a 
unilateral mistake, respectively. The article is noted 
as a condensation of a new text book on the Law of 
Contract to be published in England later in the year. 
(Address: The Law Quarterly Review, The Carswell 
Co., Limited, Toronto, Canada; price for a single copy: 
$1.75). 


Contracts—“Indemnification against Tort Liability— 
The ‘Hold Harmless’ Clause—Its Interpretation and 
Effect upon Insurance”: The conflicts in court deci- 
sions interpreting “hold harmless” clauses in construc- 


519 





GUIDE TO CURRENT LAW MAGAZINES 


tion and other contracts, and the possible detrimental suggests attention to problems of procurement which 
effect of such clauses upon the insurance coverage of may arise when the renegotiation technique is ter. 
indemnitor and indemnitee, are treated in an article minated. Dean Wilber G. Katz of the Chicago Lay 
in the June issue of the University of Pennsylvania Law School (now on leave) is the author of an article on 
Review (Vol. 92—No. 4; pages 347-371), by Lawrence “‘Renegotiable Sales and Profits” (pages 258-270), which 
Potamkin and Norman L. Plotka, of the Rural Elec- sets forth some of “the disputed areas” of renegotiation, 
trification Division of the Department of Agriculture. It discusses questions as to renegotiating the prices of Lal 
It is indicated that, in many instances, the contracting standard commercial articles, raw materials, machinery, Enjoi 
parties will be better advised to secure adequate in- equipment and supplies and articles “required” for the L 
surance protection and to avoid entirely the use of the performance of the war contract. Dean Katz also J arse, 
controversial “hold harmless’ language. (Address: considers questions which arise in the determination of have 
University of Pennsylvania Law Review, 34th and renegotiable profit and in the relation between renego- of lal 
Chestnut Streets, Philadelphia 4, Pa.; price for a tiation and termination settlements. The constitution. econ 
single copy: 75 cents). ality of the renegotiation procedure is treated in a has 1 
concluding paper by Professor Malcolm P. Sharp of abuse 
The Chicago University Law School, Who is acting a 9 sectri 
a legal reviewer of the Price Adjustment Section of the ing a 
Chicago Ordinance District (pages 271-284). After (Vol. 
considering the uncertainties which affect war con fj amc 
tracts, the need for flexibility in procurement ar. een! 
rangements, and the Government’s right to make man- articl 
datory orders, Professor Sharp concludes that “There Supre 
can be little doubt that in view of its moderate inter- injun 
ference with contract rights and its function as an ap & conic 
propriate feature of wartime control, the Renegotiation decisi 
Act is a proper exercise of the fiscal and military powers § which 
of the Federal Government.” (Address: University of § which 
Chicago Press, 5750 Ellis Avenue, Chicago 37, Illinois; to a] 
price for a single copy: 75 cents) . Revie 
12, T 


Contracts—Renegotiation of War Contracts with 
Federal Departments: The April issue of The University 
of Chicago Law Review (Vol. 11—No. 3) is devoted 
principally to a symposium on the renegotiation of war 
contracts. The purpose of the symposium appears to 
be to explore major questions of legislative and ad- 
ministrative policy, rather than to point up the ques- 
tions of law and the legal problems which confront 
practising lawyers. Predominantly, the symposium 
reflects the point of view of those who are on the “Gov- 
ernment side” on pending issues and who manifest a 
propensity to expound the virtues, and gloss over the 
defects, of what they and their associates have been 
doing. The opening paper (pages 191-203) by Senator 
David I. Walsh, of Massachusetts, summarizes the 
legislative history of Section 403 of the Sixth Supple- Corporations—Minority Stockholders’ Suits—"Further 
mental National Defense Appropriation Act, as Phases of Derivative Actions against. Directors”: 
amended. Professor George F. James, associate pro” Tp an informative and authoritative article in the June 
fessor of law at The University of Chicago, on leave issue of the Cornell Law Quarterly (Vol. XXIX—No. 4), 
and now Chief of the Price Adjustment Section of the Ralph M. Carson, of the New York Bar, discusses cur- 
Chicago Ordinance District, is the author of an article pont phases of derivative actions by minority stock- 
entitled “Renegotiation—an Answer and its Problems” holders against corporate directors. The present dis- 
(pages 204-221). He gives a valuable summary of the cussion suppleménts an exposition which appeared in 


P roced ure for renegotiation and — difficult 40 Mich. L. Rev. 1125. The experienced author refers 
questions related to the maintenance of efficient 


productive methods under a. control of profits. The 
point of view of the practising lawyers on problems 
of renegotiation is well presented by Edward B. Burling 
of the District of Columbia Bar, in an article on “Rene- 
gotiation—The Myth of Repricing” (pages 222-229). 
Mr. Burling speaks for a restriction of the renegotia- 
tion process. He makes cogently the point that unless 
renegotiation is kept within a limited field, it may 
preempt control over the entire economy of the Na- 
tion. An expression from the viewpoint of counsel for 


Pate 
Patent 
missio 
proble 
valuec 
is stro 
the U 
No. 4; 


‘ . I. Wo 
to a number of recent cases, particularly in the New ia the 


York courts, which illustrate applications of “the thougl 
business judgment rule” in a variety of situations. recogr 
Consideration is given also to the question of post-suit patent 
ratification, by stockholders, of acts of directors under ins 
attack, as well as the operation and effect of 1944 New @& p,...,, 
York legislation which provides for directors’ in- and tl 
demnification for reasonable expenses in successful been t 
defenses of derivative actions and imposes procedural It is su 
limitations on the right of minority stockholders © §& of the 


the Government is given by Lieutenant Richard F. ™aintain suit. Regarding post-suit ratification, Mr. Car: tempt 
Watt, who has been a renegotiator for the Price Ad- $0 says that it is “anticipated that, with increasing a> & patent 


justment Section of the Chicago Ordinanee District.  Plication of the business judgment rule, the class of tights. 
Lieutenant Watt's contribution to the symposium is transactions which are held to be voidable and so sub- & Congr 


entitled “Renegotiation—a Conscience for Procure- ject to ratification will be expanded, and that decision §& patent 


ment” (pages 230-257). He weighs the effect of renego- | by the owners of the business as to whether litigation § the se: 
tiation upon standards to govern procurement, and_., instituted in their name shall be continued will, upo® for the 
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adequate disclosure of the material facts, be en- 
couraged.” This discussion is well worth having in one’s 
files. (Address: Cornell Law Quarterly, Ithaca, New 
York; price for a single copy: $1.00). 


Labor Law—Injunctions—“May Peaceful Picketing Be 
Enjoined?”: Recent decisions by the Supreme Court of 
the United States, which in a variety of situations re- 
versed the granting of injunctions in “picketing” cases, 
have seemed to many lawyers to have relegated the law 
of labor injunctions to the record and remembrance of 
aconcluded era. The possibility that injunctive relief 
has not been foreclosed, in limited situations where 
abuses of “‘picketing’’ may be regarded as forfeiting or 
restricting rights of free speech, is indicated in the lead- 
ing article of the June issue of The Texas Law Review 
(Vol. 22—No. 4; pages 392-432). The author, Professor 
Lamont V. Larson of Baylor University, is a public 
member of the Eighth Regional Labor Board. The 
article carries a detailed analysis of the decisions of the 
Supreme Court during the past four years, as to labor 
injunctions, with emphasis upon factors which may be 
considered as still limiting the scope and effect of those 
decisions. Several types of situations are considered in 
which it is deemed that “a balancing of the interests, 
which is the essence of due process, may reasonably lead 
toa prohibition of picketing.” (Address: Texas Law 
Review, The University of Texas School of Law, Austin 
12, Texas; price for a single copy: $1.00). 


Patents—“The Lend-Lease Program and Post-War 
Patent Claims”: The immediate creation of a com- 
mission for the settling of claims and the solving of 
problems arising from the “scrambling” of the use of 
valued patents during the exigencies of war production 
is strongly advocated in an article in the ‘June issue of 
the University of Pennsylvania Law Review (Vol. 92— 
No. 4; pages 372-390) , by Richard Spenser and Lawrence 
|. Wood, of the Procurement Legal Division (patents) , 
in the Office of the Under Secretary of the Navy. Al- 
though Section 7 of the Lend-Lease Act expressly 
recognizes the need for protection of the rights of 
patent owners affected by the transfer of goods and in- 
formation, the authors maintain that, except for the 
Patent Interchange Agreement between Great Britain 
and the United States, no constructive steps have yet 
been taken to meet post-war consequences in this field. 
lt is suggested, on the basis of a discussion of a number 
of the complex legal problems involved, that the “at- 
tempt should be made at this time to secure full foreign 
patent rights,” that the “situation as to foreign patent 
tights of governmental employees should be clarified by 
Congress,” and that the “whole matter of post-war 
patent claims should be anticipated at this time by 
the setting up of a commission especially equipped 
for the task.” (Address: University of Pennsylvania Law 
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Review, 34th and Chestnut Streets, Philadelphia 4, 
Pa.; price for a single copy: 75 cents). 


Public Utilities—Railroad Rates—“Economic Aspects 
of Reparation Awards by the Interstate Commerce Com- 
mission”: In an article in the June issue of the Uni- 
versity of Pennsylvania Law Review (Vol. 92—No. 4; 
pages 391-400) , R. W. Harbeson, of the Division of Re- 
search of the OPA, discusses the economic aspects of 
reparation awards by the Interstate Commerce Com- 
mission. Criticizing as economically unsound the 
distinction drawn by the Supreme Court in the Darnell- 
Taenzer case (245 U. S. 531) between the rule of 
damages applicable in the case of unreasonable and of 
unjustly discriminatory rates, Mr. Harbeson recom- 
mends the amendment of the Interstate Commerce Act 
so as to provide that “parties should be entitled to 
reparation only if, and to the extent that, they could 
prove that they were damaged, regardless of whether an 
unreasonable or an unjustly discriminatory rate was 
involved.” Recognizing that the administrative 
burdens of the Commission would thereby be increased, 
doubt is expressed as to the advisability of allowing the 
time-consuming function of awarding reparation to 
remain with the Commission. (Address: University of 
Pennsylvania Law Review, 34th and Chestnut Streets, 
Philadelphia 4, Pa.; price for a single copy: 75 cents). 


Taxation—Multiple State Taxes—“Reciprocity in State 
Taxation as the Next Steps in Empirical Legislation”: 
Competition among the several states to participate in 
the taxation of national enterprises and of the intangible 
properties of individual citizens may well increase under 
recént decisions of the Supreme Court'of the United 
States. Students of the problem are therefore pointing 
to the need for further development of reciprocal tax 
policies, by the states themselves. Albert Smith Faught, 
of the Pennsylvania Bar, who is chairman of the Com- 
mittee on State and Local Taxes of the Section of Taxa- 
tion of the American Bar Association, interestingly 
presents that point of view in an article in the March 
issue of The University of Pennsylvania Law Review 
(Vol. 92—No. 3; pages 258-271). His discussion does 
not tarry with incidental points of particular decisions. 
He proceeds upon the basis of what he regards as an 
established tendency in the Supreme Court as presently 
constituted to give “an expanding recognition of free- 
dom on the part of the states in the imposition and 
collection of taxes.” He proposes reciprocal legislation 
to avoid competitive conflict, as a result of that 
tendency, with respect to the ad valorem taxation of 
intangible personal property, the taxation of transfer 
by death of intangible personal property and the taxa- 
tion of corporations doing business in more than one 
state. (Address: University of Pennsylvania Law 
Review, 34th and Chestnut Streets, Philadelphia 4, Pa.; 
price for a single copy: 75 cents) . 
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STEAMSHIP CARRIERS IN AIR TRANSPORTATION 


Steamship Carriers in Air Transportation 
(Continued from page 506) 


able to perform such transportation properly, and to con- 

form to the provisions of this Act and the rules, regulations, 

and requirements of the Authority hereunder, and that 
such transportation is required by the public convenience 
and necessity; otherwise such application shall be denied. 

(Italics supplied) 

Only two tests are prescribed for the issuance of cer- 
tificates of convenience and necessity, namely, (1) the 
fitness, willingness and ability of the applicant and (2) 
whether the service is required by the public conven- 
ience and necessity. It is provided that the Authority 
(now the Board) shall issue the certificates if it finds 
that both of these tests have been met. There is nothing 
in this section or in any other provision of the Act 
which suggests that it was the intention of Congress to 
place restrictions upon the participation by water car- 
riers in air transportation. At a hearing before the 
Committee on Merchant Marine and Fisheries various 
members of the Committee expressed some concern 
over how steamships were to be treated if the Civil 
Aeronautics Bill should be passed, and the statements 
made by the sponsors of the measure showed very clearly 
that they thought that under the terms of the bill 
steamship operators would be treated as any other 
applicant in the issuance of certificates of convenience 
and necessity for transoceanic air service.?® 

Section 408 is the counterpart of Section 213 of the 
Motor Carrier Act. It prohibits consolidations, mergers 
and acquisitions of control unless approved by the 
Board. It is provided in Section 408 (b) that the Board 
shall not approve a consolidation, merger or acquisition 
which would result in creating a monopoly or jeopard- 
ize another air carrier, and a further proviso reads 
as follows: 

Provided further, That if the applicant is a carrier 
other than an air carrier, or a person controlled by a carrier 
other than an air carrier or affiliated therewith within the 
meaning of section 5(8) of the Interstate Commerce Act, 
as amended, such applicant shall for the purposes of this 
section be considered an air carrier and the Authority 
shall not enter such an order of approval unless it finds 
that the transaction proposed will promote the public 
interest by enabling such carrier other than an air carrier 
to use aircraft to public advantage in its operation and will 
not restrain competition. 

The foregoing proviso is almost word for word the 
same as the proviso in Section 213 (a) (1) of the Motor 
Carrier Act as originally written, so for a proper under- 


standing of its scope and purpose we must look to the 
decisions of the Interstate Commerce Commission, 


The Commission’s Interpretation 


In applications by railroads or railroad-controlled 
companies under Section 213(a)(1) for authorization 
to acquire control of motor carriers, the Interstate Com. 
merce Commission has approved the acquisition wher 
it could be shown that the motor vehicle service would 
be coordinated with the rail service. But the Commis. 
sion has not allowed railroads by acquiring control of 
motor carriers to extend their service outside the terri- 
tory tributary to the rail lines where the territory to be 
invaded was already adequately served by other car. 
riers. In the celebrated Pennsylvania-Barker case® where 
an affiliate of the Pennsylvania Railroad sought to ac 
quire a motor carrier rendering service along routes 
also served by from three to fifty competing motor 
carriers, the Commission restricted the acquired motor 
operations to service auxiliary to and supplementary 
of railroad service in territory parallel and adjacent to 
the rail line.84_ However, the rule announced in that 
case applies only when the railroad seeks to merge 
or consolidate with or otherwise acquire control of an- 
other carrier engaged in motor transportation. It has 
no application where a railroad seeks authorization to 
initiate a motor vehicle service. 

Where a railroad applies under Section 207 for a 
certificate of convenience and necessity to establish a 
new motor vehicle operation, if it is shown that there 
is a public need for the service, the railroad is treated. 
as any other applicant, and it is not necessary to meet 
the requirements of the proviso in Section 213 (a) (1) by 
showing that it can “use service by a motor vehicle to 
public advantage in its operations”. If the motor serv- 
ice is to be performed on a route which is unoccupied 
or inadequately served, the motor service is not re 
stricted to service auxiliary to and supplementary of 
the rail service. Nor is it necessary that the motor 
service route be in territory served by the rail lines. 
The Commission has made it clear that the proviso 
in Section 218 (a) (1) and the principle announced in 
the Pennsylvania-Barker decision do not apply to ap 
plications by railroads or railroad-controlled companies 
for certificates of convenience and necessity under Sec 
tion 207, wherein the controlling issues are the fitness, 
willingness and ability of the applicant to perform the 
service and whether such service is required in the pub- 










29. Mr. Sirovich . . . . I believe every American foreign steam- 
ship organization operating steamship routes should have the 
privilege, if they so want, with the cooperation of ‘the aviation 
agency, to have the right to have transoceanic airplanes and to 
coordinate the service with their surface lines, and the one to 
protect the other. 

Mr. Fagg. They would get that under the proposed Lea bill. 
Hearings before the Committee on Merchant Marine and Fish- 
eries, House of Representatives, March 22 and 23, 1938, p. 18. 

“If shipping or any other transportation companies wish to 

in air transportation, there is no reason why they should 
stand on any different basis from any other person desiring to 
enter this business.” Gorrell, idem, p. 24. 
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30. Pennsylvania Truck Lines, Inc.-Acquisition of Control 
of Barker Motor Freight, Inc., 1 M.C.C. 101, 5 M.C.C. 9. 


$1. The rule has been somewhat modified and elaborated @ 
numerous subsequent cases, its application being gove 
largely by the particular facts of each case. Southwestern Trans 
portation Company-Hill and Howe Purchase, 37 M.CC. 83. % 
also Northern Pacific Transport Company-Fitzhugh Purchas 
15 M.C.C. 296, Red Ball, Inc.-R. R. Wallace Purchase, 38 MCG 
453, Missouri Pacific Transportation Company-Purchase-Dat 
nelle Transfer Company, 15 M.C.C. 303, Cranberry Corporation 
Control and Merger-ET & WNC Motor Transportation Company, 
38 M.C.C. 113. , 
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STEAMSHIP CARRIERS IN AIR TRANSPORTATION 


lic convenience and necessity.*? If there is a public 


need for the motor service and the applicant is fit, 
willing and able to perform the service, the fact that 
applicant is a railroad or rail subsidiary is unim- 


portant.** 


What appears not to be generally understood is that 
the Commission, instead of discriminating against rail- 
roads in the issuance of certificates of convenience and 
necessity for motor vehicle service, has actually favored 
the railroads under certain circumstances. If an ap- 
plicant other than a railroad seeks to establish a motor 
service in territory already adequately served by rail 
and motor, unless another operator is necessary in or- 
der to provide competition, the certificate will be de- 
nied on the ground that the additional service would be 
a wasteful duplication of facilities. If, under the same 
circumstances, a railroad wishes to enter the field with 
a motor service which will be coordinated with the rail 
service, the authorization will ordinarily be granted, 
subject, however, to appropriate restrictions for the pro- 
tection of established carriers.84 In Kansas City South- 
em Transport Company, Inc.,35 the Commission said: 
“There are plenty of motor carriers in this territory, 
and it has not been shown that there is any need what- 
ever for another motor carrier to furnish service such as 
the existing carriers furnish and having no close rela- 
tion to rail operations”. Nevertheless, the Commission 
granted the railroad a certificate for a coordinated mo- 
tor service. The Commission pointed out that the coor- 
dinated rail and motor service would be a new form of 
service utilizing both forms of transportation to ad- 
vantage and differing from the service given by the 
railway alone or by competing motor carriers alone. 
It was the view of the Commission that Congress con- 
templated such coordination as shown by the various 
provisions of the Motor Carrier Act. 


The principles announced in the Interstate Com- 
merce Commission decisions were imported into the 
statute when Congress modeled Sections 401(d) (1) and 
408 (b) of the Civil Aeronautics Act on Sections 207 (a) 
and 213 (a) (1) of the Motor Carrier Act. The Circuit 
Court of Appeals, Second Circuit, in Pan American 
Airways v. Civil Aeronautics Board** has confirmed that 
these provisions of the two Acts should be given like 
interpretation and effect and that the issuance of cer- 
lificates of convenience and necessity under Section 
#1 (d) (1) is not dependent upon compliance with 


Section 408(b). It is, therefore, surprising to find the 
Board announcing, in direct conflict with these deci- 
sions, that it will withhold the issuance of a certificate 
of convenience and necessity to a carrier other than an 
air carrier unless the requirements of Section 408 (b) 
are met. Since the announcement was prompted by 
the decision in the Pan American Airways case, it will 
be helpful to examine that case. 
Pan American Airways Case 

The American Export Airlines, Inc. was organized 
in 1937 as a subsidiary of American Export Lines, Inc., 
a common carrier by water. It obtained from the Board 
a certificate of convenience and necessity authorizing 
the performance of air service between New York and 
Lisbon, Portugal. Application was also filed under 
Section 408 of the Civil Aeronautics Act asking for ap- 
proval of the control by Export of American Export 
Airlines, Inc. if such approval should be deemed neces- 
sary. The Board dismissed the latter application on 
the ground that Section 408 (a)(5) applies to cases 
involving the control of air carriers only where the 
acquisition of a corporate entity occurs at a time when 
that entity is already an air carrier. 

In its petition before the Circuit Court of Appeals, 
the Pan American contended that the Board erred in 
issuing certificates to Export for foreign air transpor- 
tation in the absence of a showing that the public 
interest would be promoted by enabling the parent com- 
pany to use aircraft in its operations. The court made 
a thorough review of the decisions of the Interstate 
Commerce Commission under the corresponding pro- 
visions of the Motor Carrier Act and concluded that the 
issuance of certificates to Export was not dependent 
upon conformity with Section 408 (b). The court held, 
however, that the Board erred in dismissing the ap- 
plication under Section 408, holding that the supply- 
ing of a subsidiary corporation organized for air trans- 
portation was an acquisition of control within the 
meaning of the Act. 

In subsequent proceedings before the Board, it was 
found that Export fell short of meeting the conditions 
in the proviso of Section 408 (b) and the parent steam- 
ship company.was ordered to divest itself of control of 
the air company. The Board then made the surprising 
statement that if a carrier other than an air carrier 
should apply in its own name for a certificate of con- 
venience and necessity under Section 401, the certificate 








32. Maine Central Transportation Company Common Carrier 
Application, 2 M.C.C. 590, Boston & Maine Transportation Com- 
pany, 3 M.C.C, 199, St. Andrews Bay Transportation Company, 
3M.C.C. 711, New England Transportation Company Extension, 
{M.C.C. 363, Southwest Missouri Railroad Company Common 
Carrier Application, 4 M.C.C. 582, Interstate Transit Lines, 10 
MCC. 665, Santa Fe Trail Stages Inc., 21 M.C.C. 725, Burlington 
Transportation Company, 28 M.C.C. 783, Pennsylvania Truck 
Lines, Inc.-Extension of Operations-Fort Wayne-Hamlet, 33 M.C.C. 
81, Rock Island Motor Transit Company-Extension of Operations- 
Wellman, Iowa, $1 M.C.C. 643, Burlington Transportation Com- 
pany Common Carrier Application, 38 M.C.C. 759. 


33. Rock Island Motor Transit Company-Wellman Extension, 
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supra. That the Commission in passing on applications by rail- 
roads for authority to establish a new motor service does not 
discriminate against a railroad as such is clearly brought out in 
Burlington Transportation Company, 28 M.C.C. 783. 


34. Kansas City Southern Transport Company, 10 M.C.C. 221, 
28 M.C.C. 5. See also Gulf, Mobile and Northern Railroad Company, 
18 M.C.C. 721, Willet Company of Indiana, Inc., 21 M.C.C. 405, 
Rock Island Motor Transit Company, 21 M.C.C. 513, Chicago and 
North Western Rail Company, 31 M.C.C. 299, Chicago, Rock 
Island and Pacific Railway Company, 19 M.CC. 702. 


35. 10 M.C.C. 221. 
36. 121 Fed. (2d) 810. 
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would not be issued unless the evidence indicated that 
the provisions of Section 408 (b) are met. The Board 
conceded that Section 408 could apply only where the 
air transportation is conducted through another com- 
pany, but said that “no sound basis appears for dis- 
tinguishing between an undertaking of a carrier en- 
gaged in another form of transportation to engage in 
air transportation through a subsidiary and its under- 
taking to engage in the air transportation field directly”. 
To the Board it seemed “clear that Congress must have 
intended the same principles to apply to both situa- 
tions because there is no sound basis for distinguishing 
between these situations so far as the public interest is 
concerned”. The Board appears to have been unmind- 
ful that these statements were directly in conflict with 
the court decision which it was attempting to apply. 


The decision of the Circuit Court that approval of 
the Board under Section 408 was necessary where a car- 
rier other than an air carrier organized a subsidiary to 
perform air service might be seriously questioned, first, 
because it is in conflict with the established interpre- 
tation of the corresponding provision of-the Motor Car- 
rier Act and, secondly, because it overlooks the obvious 
purpose of the provision. The Interstate Commerce 
Commission in numerous cases has issued certificates 
of convenience and necessity to railroad subsidiaries 
without requiring approval under Section 213(a) (1) .*7 
The evil Congress wanted to avoid was the unrestrained 
acquisition of air carriers by other types of carriers 
through mergers, consolidations and other transactions, 
which, when once approved, could not be attacked 
through the anti-trust laws.8* There is nothing in the 
Congressional discussions to indicate that Congress 
intended that the proviso in Section 408(b) should 
apply to applications under Section 401 by a subsidiary 
of a carrier other than an air carrier. Assuming, how- 
ever, that the Circuit Court reached the proper conclu- 
sion, there is little justification for the Board’s dicta. 
The court’s decision stretched the language of the pro- 
viso to the breaking point, and an interpretation which 
engrafts the proviso of Section 408(b) onto Section 
401 does violence to the text of both provisions. 

The Board may have been unduly influenced by the 
following dictum of the court itself: 


The foregoing would seem to indicate that the issuance 
of the certificates to Export was not dependent upon con. 
formity with Section 408(b) though the ability of Expon 
to meet the standards therein might be considered by the 
Board and by the President in connection with granting 
certificates of public convenience and necessity. (Italics 
supplied) 

Apparently the Board construed this language to mean 
that although the proviso in Section 408 (b) does not 
apply to the issuance of certificates of convenience and 
necessity, the Board might nevertheless make it apply 
to such cases. But such an interpretation accuses the 
court of double talk. Doubtless, the court had in mind 
the favorable treatment accorded by the Interstate 
Commerce Commission to railroads in competitive ter- 
ritory where the railroads were prepared to establish 
a coordinated rail and motor service, and felt that 
the Civil Aeronautics Act should be applied in the same 
manner. This would mean that if a steamship carrier 
applied for a certificate of convenience and necessity to 
establish an air service and demonstrated its ability to 
provide a coordinated steamship and air service, the 
Board might consider it in the public convenience and 
necessity to authorize such service even though the 
routes were already served by other air carriers. It does 
not follow that if a steamship carrier cannot meet the 
standards prescribed in Section 408 (b), it should be 
accorded any different treatment than that which would 
be accorded to an applicant other than a steamship 
carrier, who likewise could not furnish a coordinated 
service. 


Whatever may be the correct interpretation of the 
court’s dictum, it must be borne in mind that the court 
was dealing with a case where a steamship carrier had 
acquired control over a separate corporation engaged, 
or seeking to engage, in air service. The statement has 
no application whatever to a case where a steamship 
carrier applies in its own name under Section 401 for 
authorization to establish an air service. Congress & 
tablished different rules for the approval of consoli- 
dations, mergers and acquisitions of control and for the 
issuance of certificates of convenience and necessity. It 
is not up to the Board to say that there is no sound 
basis for such a distinction. 


——————— 





87. See cases cited under note 32. 

88. “The. proposed bill, instead of imposing unyieldi ro- 
hibitions against mergers, conciidetionn. wad” so sora Pet 

vans the method which has been found so eminently satis- 

tory in the case of the railroads, and of the motor carriers. In- 
deed the provisions of the proposed legislation are modeled almost 
word for word upon the existing two parts of the Interstate Com- 
merce Act, of which the proposal would be a t Ill. Thus, at 
one and the same time, (1) there is avoi the confusion of 
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interpretation which might ensue were considerably different 
wording to be chosen, and (2) through giving the Commission full 
control over these matters, the way will be left open to allow those 
mergers and acquisitions of control which are desirable and at the 
same time to prevent those which would not be justified by the 
public interest”. Edgar S. Gorrell in Hearings before Commitiee 
on Interstate and Foreign Commerce, House of Representatives 
75th Cong., Ist sess., on H.R. 5234, p. 343. 
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BOOK REVIEW 


The New Guesspotism 
(Continued from page 511) 


nature to tyranny and despotism” referred to by the 
Berkshire farmers as the reason for a “fundamental con- 
stitution”? 

Have the leaders of what is called “capital” or “pro- 
tective” tariffs or the leaders of labor, or prohibition 
or the liquor interests, or the leaders of politics in gen- 
eral shown themselves free from that “strong bias of 
human nature’’? In this connection I suggest the reading 
of the chapter on “Presidentology” and the “Epilogue” 
in' The Ghost Talks. 

Iam optimist enough to believe that we will gradually 
“muddle” out of the present bog toward something 
more reasonable in all three departments of govern- 
ment, but I hope I have focused the attention of read- 


ers on the reason for choosing ““The New Guesspotism” 
as a subject demanding the attention of men and 
women, on and off the bench, of intellectual capacity 
and “humility.” It is perhaps, fortunate that Swift v. Ty- 
son was overruled when it was by Erie R. R. v. Tompkins 
so that the future of the “common law” in America is. 
in the hands of the state supreme courts, in spite of the 
apparent annoyance of Judge Jerome Frank of the 
Second Federal Circuit, at the fact that the Tompkins 
case compels the federal courts “to play the role of 
ventriloquist’s dummy to the courts of some particular 
jurisdiction”, (see Richardson v. Com., 126 Fed. 2nd 
562 at p. 567.) The whole picture of federal law today 
emphasizes the suggestions of Walter P. Armstrong in 
his article on “The Increasing Importance of State 
Supreme Courts” in this JouRNAL for January, 1942. 





BOOK 


The Settlement of Industrial Disputes, by Kurt 
Braun, 1944. Philadelphia: The Blakiston Company. 
Pp. xiii, 306. $3.50. Ancient indeed are industrial 
disputes. Concealed and managed in the local totali- 
tarianism of the feudal system and the guilds, they have 
become true problems of society only in the last half 
century. It is this period of industrial disputes and the 
devices that have evolved for their settlement that the 
author surveys. 

Successful not only in its objective to present a com- 
prehensive survey of the “ideas, theories, problems, 
regulations, and practical experience pertaining to 
labor disputes and their settlement,” the book is also 
readable, concise, and at all times unbiased — almost 
coldly so — in its treatment of one of the great social 
problems of our age. 

The author has no quick solution, no ready-cut 
device to fit the great need evoked by our industrial 
economy. He pretends to no more than a study of the 
basic problems and fundamental principles underlying 
adjustment of labor controversies. The effort is gratify- 
ingly successful. 

Beginning with a statement of the gargantuan prob- 
lem that affects directly almost half.of the population 
of this and the other industrial nations, the author 
traces this problem from its insignificance in the guild 
phase of society through the laissez faire period, which 
the author parallels with the “natural law” philosophy 
of the same age, to the problem as an inescapable social 
concern. It is this last phase that presents the material 
of the book. 

The author, while occasionally referring to several 
foreign devices directed toward the elimination of in- 
dustrial disputes, practically confines the work to the 
United States and Germany during the Weimar 
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Republic, the latter because of the voluminous German 
literature.on the subject. 

The book examines first the device of mediation and 
conciliation, the agencies devoted to that work, the 
procedures followed, the controlling principles, the 
methods of inducing parties to employ the device, the 
mechanism of the mediation process and the effects of 
its employment, and finally its relation to other devices. 
This is followed by specific treatment of the United 
States federal mediation systems, principally the De- 
partment of Labor Conciliation Service, which had its 
beginnings in 1913 after sporadic efforts in the trans- 
portation field as early as 1888, and the National 
Mediation Board. This is followed by a comparative 
study of the Conciliation Service of the German 
Republic. State, municipal and private mediation 
systems are then examined in detail. 

The second part of the book is devoted to the 
theories and methods of arbitration. The subject is ob- 
jectively examined in principle and in comparison with 
other procedures, and is then studied in the federal 
form in which it has become most familiar. The histories 
of our Railway Labor Act, National Labor Relations 
Boards (old and new) and the National War Labor 
Board are treated successively at some length. This is 
followed by discussion of comparable German efforts 
in the same direction, then by consideration of our 
state, municipal, and private arbitration systems. 

Part Three of the work deals with the unfamiliar 
subject of Labor Courts, an institution practically un- 
known in the United States except for an adaptation 
attempted — the Superior Court of Los Angeles County, 
California. ° 

The author’s conclusions scarcely over-reach the ob- 
vious, that an economically perfect labor market is 


525 





BOOK REVIEW 


hardly to be expected so that labor disputes demanding RECENT PUBLICATIONS 

devices for their settlement will long confront us as a + [anor LAWYER, by Louis Waldman. 1944. New York: 

problem. These he foresees as substantially what has E. P. Dutton & Co., Inc. $3.50. 

developed to date, a sequence of direct negotiation, 

mediation, conciliation, arbitration, and litigation. 
While the author has adequately handled the sub- 

ject he claimed, the decision to limit the foreign subject 

to the German Republic, when, as the author admits, 

“The Germans have a special liking for centralization, 


particularly in public administration,” seems unfor- 
tunate. More attention might well have been given \\ SOCIAL SERvicE IN WartTIME, Edited by Helen R. Wright, 


to the more experienced British efforts, and the more 1944, Chicago: University of Chicago Press. $2. : 
democratic Scandinavian systems. , WHEATON’s INTERNATIONAL LAw—VoL. 2—Wak, by A. 

Similarly, the author’s disclaimer, “Reference to the Berriedale Keith. 1944. London: Stevens & Sons, 
history of American or foreign machineries is made Limited. New York: Baker, Voorhis & Co., Inc. $15.00, 
only where it bears upon current or potential events ALABAMA LAWYERS HANDBOOK, edited by Walter B. 
in the United States,” eliminates too much vital ma- -\ Jones. 1944. Montgomery, Alabama. Published by 
terial. Our experiences during the first World War the Junior Bar of Alabama. 


might well have been examined, if for phates than a Tye DALLAS BAR SPEAKS, Eighth Annual Volume. 1943, 
point of reference for our present position in an evolu- -}~ pajjas: Wilkinson Printing Co. 
tion that has _— ane reached a stable phase. : COLLECTIVE BARGAINING PROCEDURES, by Neil W. Cham- 
The author's doctrinaire statement of principles he (- ; = - ‘ 
berlain. 1944. Washington: American Council on 

has detected and rather boldly defines makes the sparse . : oe. ne 

; Public Affairs. Cloth Edition, $2, Paper Edition, 
documentation of the book almost flagrant. The few $1.50 
footnotes do not even suggest an extensive bibliography. he oa 
The fragmentary index appears in bad contrast to an. 
exemplary table of contents. ty 


‘THE TYRANTS’ WAR AND THE PEoPLEs’ PEACE, by Ferd. 
inand A. Hermens. 1944. Chicago: University of 
Chicago Press. $2.75. 

, THE CONSTITUTION AND WORLD ORGANIZTION, by Ed 
ward §. Corwin. 1944. Princeton: Princeton Uni- 
versity Press. $1. 


LEGAL CONTROL OF THE Press, by Frank Thayer. 1944. 
| Chicago: The Foundation Press, Inc. $4.50. 
Excess Prorits Tax Revier, by Hugh C. Bickford. 


Casrer W. Ooms 
1944. New York: Prentice-Hall. $7.50. 
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Report of the Select Committee to Investigate Executive Agencies 


tives’ Special Committee to Investigate Executive Agencies (popularly 

known as the Smith Committee) has submitted a proposal for general legis- 
lation in the field of federal administrative law. While in its.general structure and 
detail the proposal is similar to the McCarran-Sumners bill (S. 2030 and H.R. 
5081), it differs in the following principal particulars: War functions are not 
excluded, the provision for declaratory orders is mandatory upon agencies, it 
provides a corps of hearing commissioners and deputies entirely independent of 
agencies, it provides for an appeal to the agencies from hearing commissioners’ 
decisions as to issues of law or administrative discretion, it prohibits the attempted 
exercise of implied powers, and it provides for a judicial trial de novo of the facts 
as to agency compliance with procedures required by law. Two members of the 
committee, while agreeing with the need for general legislation and recommend- 
ing a code of administrative procedure, took the position that they were not pre- 
pared as yet to endorse any specific bill. Copies of this sixteen-page report may 
be secured from the Government Printing Office or from members of Congress. 


Bo its sixth intermediate report, released August 25, the House of Representa- 
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CCORDING to a report in 

American Law and Lawyers, 
Senator Harold A. Pierson of Morris 
County, New Jersey, has introduced 
a bill in the New Jersey legislature, 
under the terms of which a service- 
man serving overseas could request 
his fiancee to secure marriage license 
forms in duplicate, one of which is 
to be filled out by the woman and 
the other by the soldier before his 
commanding officer, attested by his 
chaplain, appointing a male friend 
over eighteen to serve as his proxy at 
the marriage ceremony. The bill 
provides that after the filing of these 
two copies of the application for a 
license after their execution and the 
satisfactory passing of a blood test 
by the woman, a license to marry by 
proxy shall issue. 

We are advised that a bill provid- 
ing for proxy marriages for service- 
men overseas failed of passage at a 
special session of the North Dakota 
legislature. 

Stephen Love, a member of the 
Chicago Bar, writes of an interesting 
case in which, by his intelligent and 
energetic rendering of volunteer serv- 
ice, he was enabled to render exactly 
the kind of military legal service that 
has been the objective of the or- 
ganized Bar during these last four 
years. He learned of the necessity for 
action quite by accident, while in 
court on another matter, when he 
heard a midshipman discussing very 
earnestly a problem with one of the 
judges of the Superior Court of Cook 
County. This boy was about to be 


commissioned in the Navy, but it ap- 


peared that his birth certificate 
showed one name and his application 
for a commission another, and his 
commanding officer told him that this 
inconsistency would preclude his ob- 
laining a commission. He had come 
into court acting for himself, seeking 
‘9 secure a formal change of name, 
but he was blocked in that because 
of the fact that the Illinois statutes 
require publication on application 
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for change of name, the first publica- 
tion to be at least six weeks prior to 
the first return date. This would 
mean a delay of approximately sixty 
days in the securing of the commis- 
sion. Mr. Love suggested to the judge 
that he might enter a decree with a 
recital that publication would follow 
and then enter a supplemental decree 
at the expiration of the statutory 
period. Mr. Love immediately fol- 
lowed up his suggestion. He bor- 
rowed a typewriter in the office of 
the Clerk of the Superior Court, 
wrote up the petition and the 
decree, arranged for publication, 
which was had through the Chicago 
Daily Law Bulletin without charge, 
secured the signing of the decree by 
the judge, obtained a certified copy 
of the decree from the Clerk, for 
which the Clerk made no charge, 
and advanced the court costs of $15 
on the assurance and undertaking 
of the midshipman that he would 
repay this amount. Thus, within an 
hour after reaching court, the boy 
left with his certified copy of the 
decree, saying that he had never 
thought that “people, particularly 
judges and lawyers, could be so 
kind.” Mr. Love's letter closes with 
the following: “I am giving you this 
story in detail because it illustrates 
so well what the courts and the Bar 
are trying to do and are always ready 
to do, for men in the service.” 

The Supreme Court of Oklahoma 
has ruled that a member of the 
Board of Regents of the University 
of Oklahoma holding a commission 
as a reserve officer automatically 
vacated his office as a member of the 
board when called into active duty 
as a commissioned officer of the 
United States Army because the hold- 
ing of that commission constitutes 
the officer the holder of an office of 
trust or profit under the laws of the 
United States within the meaning of 
Article II, Section 12, of the Con- 
stitution of Oklahoma. 


A registrant under the Selective 
Training and Seryice Act was in- 
dicted for willful failure to report 
for induction into the United States 
Army. He appeared at the appointed 
time and place, but refused to sub- 
ject himself to the necessary proce- 
dure unless he received a guarantee 
from the Army against compulsory 
vaccination. The United States 
Circuit Court of Appeals for the 
Second Circuit affirmed the decision 
of the District Court holding that 
reporting for induction meant not 
only appearing but being ready to go 
through the process which con- 
stitutes induction into the Army. 

The United States District Court 
for the District of Connecticut has 
held that the Second War Powers 
Act is not limited to army and navy 
contracts, but “is broad enough to 
authorize the allocation by the Presi- 
dent of any material in which a 
shortage may exist, on such condi- 
tions and to such extent as the 
President may deem necessary or ap- 
propriate in the public interest or to 
promote the national defense.” 

According to a decision of the 
United States District Court for the 
Northern District of California, 
Southern Division, the sequestering 
of alien enemy property under vest- 
ing orders by the Alien Property 
Custodian is a “capture” under the 
provisions of the Constitution em- 
powering Congress to declare war 
and make rules concerning capture 
on land and water. A California 
statute making the right of aliens 
residing abroad to take property in 
California by succession or testa- 
mentary disposition dependent upon 
the existence of reciprocal rights in 
favor of the citizens of the United 
States in the countries of which said 
aliens are inhabitants and citizens, is 
invalid and unconstitutional as an 
invasion of the field of foreign rela- 
tions. 
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JUNIOR BAR NOTES 


HE complete program for the 

eleventh annual meeting of the 
Junior Bar Conference has been sent 
to all members of the American Bar 
Association. The two general ses- 
sions of the Conference will be held 
on Sunday afternoon, September 10, 
and Tuesday morning, September 
12. David A. Simmons, of Houston, 
Texas, will be the principal speaker 
at the first session. On Tuesday after- 
noon, there will be held a joint ses- 
sion with the Section of Judicial Ad- 
ministration on improving traffic 
courts. Many judges, lawyers, and 
others interested in traffic court im- 
provement are taking part in this 
program. 


On Sunday morning, September 
10, will be held the fifth annual meet- 
ing of state chairmen and delegates 
from affiliated state and local junior 
bar organizations. Panel discussions 
have been arranged, which will assist 
all junior bar groups in setting up ac- 
tive junior bar programs this year. 
It is anticipated that world condi- 
tions will be such that all junior bar 
groups will renew active programs, 
will have membership drives, and 
will do such reorganizing as is neces- 
sary to put them on an active status 
basis. 


The annual reports of state chair- 
men, council members and commit- 
tees indicate that this has been an 
active year for the Junior Bar Con- 
ference and for other junior bar 
groups, in spite of the handicaps 
under which they operated. Princi- 
pal activity has been in the fields of 
improving the administration of 
trafic courts, completing the pro- 
cedural reform studies, and war re- 
adjustment. 

The Junior Bar Conference of the 
American Bar Association was well 
represented at the meeting of the 
Inter-American Bar in Mexico City 
by James P. Economos, national 
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By HUBERT D. HENRY 


Secretary, Junior Bar Conference 


chairman, Fred Much, chairman, and 
William R. Eddleman and Jess N. 
Dalton, members, of the Committee 
on Cooperation with Inter-American 
Bar Association, Daphne Robert, 
chairman of the War Readjustment 
Committee, and W. Carlos Morris 
of Texas. 

Ray W. Humphrey, of Columbia, 
has been appointed state chairman 
for South Carolina to succeed Car- 
lisle Roberts, who is now in military 
service. 

Among the recent state traffic 
court conferences, jointly sponsored 
by the Junior Bar Conference, were 
the Nevada conference held at Reno 
on August 7, the Wyoming confer- 
ence held in Cheyenne on August 
10, and the New Mexico conference 
held in Santa Fe on August 21. All 
conferences adopted resolutions set- 
ting up permanent organizations, 
providing for institutes or other 
means of helping judges to become 
more familiar with trafic problems 
and procedure, and generally, im- 
provements in the administration of 
traffic cases. One of the most tangible 
results of any traffic court conference 
came about on May | at Portland, 
Oregon, where a new court room for 
the traffic court, recommended at the 
state conference, was opened. In 
Seattle a similar result was achieved 
and a new court room established 
for the trial of traffic cases exclusive- 
ly. The Omaha municipal court 
adopted new rules to govern its 
Police Court procedure as a result 
of the traffic court conference held 
in that city. 

The new officers of the Junior Bar 
Section of the Bar Association of the 
District of Columbia are: chairman, 
J. Edward Bindeman; vice chairman, 
Thomas Healey; and secretary-trea- 
surer, Nathan M. Lubar. Robert M. 
Gray is retiring chairman. The Jun- 
ior Bar Section of the Mississippi 
State Bar has selected as officers: Paul 


H. Farr, Prentiss, chairman; James T, 
Kendall, Jackson, vice chairman; and 
Zelda Siegal, Sunflower, secretary. 
Richard E. Stratton, Jackson, is te 
tiring chairman. Jared J. Maddux, 
Elizabethton, and Nat Richardson, 
Jr., Nashville, are the new officers of 
the Junior Section of the Bar Associa. 
tion of Tennessee. The Lawyers Club 
of Alameda County, (Oakland) Cali- 
fornia, elected Elson L. Jones presi- 
dent, Arthur Sugden and Ralph 
Cross, vice presidents, and Hubert W. 
Bryant, secretary-treasurer. The new 
president of the Lawyers Club of 
Nevada is Lloyd V. Smith, Reno. 
The new officers of the Junior Bar 
Section of the Alabama State Bar 
Association are: John W. Vardaman, 
Anniston, chairman; and Edwin I. 
Hatch, Montgomery, vice chairman. 
Robert W. Gwin, Birmingham, is 
retiring chairman. The host junior 
bar organizations to the annual 
Junior Bar Conference meeting have 
recently selected new officers. Donald 
V. Dobbins, Champaign, John H. 
Letzinger, Chicago, and Mark 0. 
Roberts, Springfield, are chairman, 
vice chairman and secretary, respec: 
tively, of the Younger Members Sec- 
tion of the Illinois State Bar Associ- 
ation. The officers of the Younger 
Members Committee of the Chicago 
Bar Association are John M. O’Conm 
nor, Jr., chairman, and C. Ives Wal 
do, Jr., vice chairman. R. C. Riter, 
Pierre, is chairman, and Cortland J. 
Kelly, Sioux Falls, is secretary-treas 
urer of the Junior Bar Section of the 
State Bar of South Dakota. 

Dorothy D. Tyner, Associate Na- 
tional Director of the Procedural Re 
form Studies, has resigned to accept 
a position with the OPA in Juneau, 
Alaska. She has accepted appoint 
ment as state chairwoman for Alaska 
to replace R. Frederick Sinkbeil, 
who has recently entered military 
service. 
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COMMON problem in _ the 
A case of a wholly-owned corpo- 
ration arises when the stockholder 
decides to sell corporate property 
which has appreciated in value. If 
he has the corporation make the sale, 
and then liquidates the corporation, 
there is a double tax. In an attempt 
to overcome this result 
have frequently liquidated the cor- 


taxpayers 


poration first, and have then sold 
the appreciated assets as their own 
property. The 
veloped, however, that the corporate 


rule has been de- 
gain on the sale is not avoided where 
the stockholder was in effect acting 
as the “agent” for the corporation in 
making the sale. Three recent deci- 
sions illustrate the difficulty of ap- 
plying this test in a particular case. 
“In George T. Williams, 3 T. C. 
No. 124, the corporate gain was suc- 
cessfully avoided, the Tax Court re- 
lying upon the following facts: (1) 
the liquidation 
inaugurated before the selling nego- 
tiations were begun; (2) the agree- 


proceedings were 


ment to sell was made in the name 
of the stockholder; and (3) title was 
not transferred to the seller until 
after the stockholder had acquired 


title in the liquidation. 


Then, the Fifth Circuit announced 
a more fundamental liberalization 
of the test in Court Holding Co. v. 
Com’r (July 11, 1944), rev’g 2 T. C. 
531. There, the corporation had 
entered into an unenforceable oral 
contract to sell its real estate. Solely 
for the purpose of avoiding the cor- 
porate tax, the corporation repu- 
diated the contract and distributed 
the property in liquidation. The 
Stockholders thereupon sold the 
Property to the same _ purchasers 
under an identical contract. The 
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Prepared by Committee on Publications, 
Section of Taxation: Mark H. Johnson, 
Chairman, New York City, Gustave Simons, 
Howard O. Colgan and Martin Roeder, 
New York City, and Allen Gartner, Wash- 
mgton, D. C. 
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majority held that the gain was not 
attributabie to the corporation. A 
dissent contended merely that cor- 
porate income was realized because, 
under the facts, it was the corpora- 
tion’s contract that was actually per- 
formed. 

But then, in Meurer Steel Barrel 
Co. v. Com’r (July 21, 1944), the 
Third Circuit sustained the tax upon 
the finding that “the end in view” 
was the avoidance of corporate tax; 
it held that an intermediate partner- 
ship formed by the stockholders was 
“merely an ingenious method 
adopted for the sale of the corporate 
assets,” and characterized the ar- 
rangement as “perhaps too elabo- 
rate” and as a “shrewd, preconceived 
plan.” This case is not the first in 


which a court has indicated a distaste 


for tax sophistication, but seldom has 
a decision turned so squarely upon 
that factor alone. 


Recognition of 
Corporate Entity 

The Second Circuit has stated 
that the government may not dis- 
regard the entity of a controlled 
corporation so long as it engages in 
“some industrial, commercial, or 
other activity besides avoiding taxa- 
tion.” But, no loss is allowed where 
property is transferred to a corpora- 
tion which does no “business,” and 
is then reacquired in liquidation at 
a lower value. Where, however, 
there was a business purpose for the 
original transfer, a loss is allowable 
to the extent of the decline in value 
during the period this purpose ex- 
isted, and only the subsequent loss 
is disallowed. National Investors 
Corp. v. Hoey (July 13, 1944). 


Excess Profits Tax 


The Tax Court has recently 
decided several interesting cases on 
various aspects of the excess profits 
tax. 

Where a corporation is liquidated 
before the end of its 12-month tax- 


able year, annualization of its excess 
profits net income is required. Gen- 
eral Aniline & Film Corp., 3 T. C. 
No. 135. The court applied the same 
rule where all assets and liabilities 
were distributed in a de facto 
liquidation, even though the cor- 
poration had not been legally dis- 
solved. Kamin Chevrolet Co., 3 T. 
C. No. 136. In the latter case the 
court consistently held that, for the 
purpose of computing the credit 
under the income method, no capital 
reduction is required for the final 
liquidating distribution. 

In Loomis Talc Corp., 3 T. C. No. 
134, the taxpayer sought to increase 
its base period income by eliminat- 
ing deductions for workmen’s com- 
pensation which it paid as a self- 
insurer. The taxpayer unsuccessfully 
contended that these payments were 
“casualty” losses, and were therefore 
not subject to the limitations ap- 
plicable to “abnormal” deductions, 
The court held that such payments 
could be restored only to the extent 
that they met the requirements of 
I. R. C. § 711 (b) (1) (A). 

Invested capital does not include 
a mere pledge for stock, or a promise 
of contribution. Debs Memorial Ra- 
dio Fund, Inc., 3 T. C. No. 119. Nor 
is the amount of the taxpayer's in- 
debtedness, forgiven by a creditor 
who is not a stockholder, “money 
previously paid in for stock, or as 
paid-in capital, or as a contribution 
to capital.” Liberty Mirror Works, 
3 T. C. No. 126. Nevertheless, the 
court seemed to indicate in that case 
that a cancelled debt may affect 
equity capital through earnings and 
profits. It would seem, however, that 
the effect would depend upon the 
taxable nature of the debt cancella- 
tion. 


Contemplation of Death— 
Estate Tax Consciousness 


_The Tax Court has held flatly that 
donated property is subject to estate 
(Continued on page 537) 





PROFESSIONAL ETHICS COMMITTEE 


OPINION No. 257 
June 9, 1944 
PARTNERSHIP BETWEEN LAWYER 
AND PATENT AGENT— A lawyer 
may enter into hip with a 
patent agent licensed by the United 
States Patent Office if the partner- 
ship’s activities are limited to such 
as are permitted laymen under the 
Patent Office Rules. 


LIMITATION ON ACTIVITIES OF 
SUCH A PARTNERSHIP— Neither 
the partnership hor the lawyer mem- 
ber may engage in the general prac- 
tice of the law and must confine 
activities to such as may lawfully 
be engaged in by a layman. 


LISTING SUCH A PARTNERSHIP— 
A law list or directory publishing 
the names of lay patent agents and 
of firms containing lay patent agents 
must list them separately and apart 
from lawyers and firms composed 
of lawyers only and give notice of 
the above limitations. 

A law directory contains a section 
headed “Lawyers, Patent Attorneys 
and Patent Agents.” Below this ap- 
pears a statement that individuals 
listed in this section are admitted to 
practice before the United States 
Patent Office and that all firms listed 
have one or more members so ad- 
mitted and only such members are 
listed individually. The name of 
each listee who is a member of the 
Bar is indicated by an asterisk. No 
such mark appears in front of the 
name of one who is a registered 
patent attorney or patent agent but 
not admitted to the Bar. 


Some fifty of the firms thus listed 
comprise partners, some of them 
name partners, or associates regis- 
tered to practice in the Patent Of- 
fice who are not lawyers. Many of 
the lawyers in these firms are mem- 
bers of this and of other bar associa- 
tions. 


The directory is not a selective law 
list which may freely choose the 
lawyers whose names will be con- 
tained in the publication. It is a 
directory which undertakes to pub- 
lish the names and addresses of all 
practitioners. It is in fulfillment of 
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this undertaking that the Patent Sec- 
tion described above is contained in 
the book. 


The Committee on Law Lists has 
requested the opinion of this Com- 
mittee as to whether the inclusion 
of laymen in a law list where the 
name of the layman appears in the 
name of a firm comprised in part of 
lawyers or where the name of a lay- 
man appears as an associate of a law 
firm is a violation of the Canons of 
Ethics and of the opinions of the 
Unauthorized Practice of the Law 
Committee. 


The opinion of the Committee was 
stated by Mr. Jackson, Messrs. Phil- 
lips, Drinker, Houghton, and Miller 
concurring. Mr. Brown did not par- 
ticipate. Mr. Brand concurs in part 
and dissents in part. 


The Canons referred to by the 
Committee on Law Lists are: 


Canon 33 (in part): 

In the formation of partnerships 
for the practice of law, no person 
should be admitted or held out as a 
practitioner or member who is not a 
member of the legal profession duly 
authorized to practice, and amenable 
to professional discipline. In the selec- 
tion and use of a firm name, no false, 
misleading, assumed or trade name 
should be used. 

Partnerships between lawyers and 
members of other professions or non- 
professional persons should not be 
formed or permitted where any part 
of the partnership's employment con- 
sists of the practice of law. 


Canon 34: Division of Fees. 


No division of fees for legal serv- 
ices is proper, except with another 
lawyer, based upon a division of serv- 
ice or responsibility. 

Canon 47: Aiding the Unauthorized 
Practice of Law. 

No lawyer shall permit his profes- 
sional services, or his name, to be 
used in aid of, or to make possible, 
the unauthorized practice of law by 
any lay agency, personal or corporate. 
The opinion of the Unauthorized 

Practice of the Law Committee re- 
ferred to reads as follows: 


The Special Committee on Law 
Lists has requested an opinion jp 
respect to the additional problem a 
to how enrolled practitioners before 
administrative agencies, who are not 
lawyers, may be carried in an ap 
proved law list without encouraging 
unauthorized practice of law on the 
part of the non-lawyers included in 
such enrollment. 


This Committee recognizes that 
where lawyers and non-lawyers are ad- 
mitted to practice before a special 
administrative agency, that this, in 
itself, gives to such non-lawyers an 
official status, and that it may be in 
the public interest that complete lists 
of such practitioners so enrolled be 
made available. 


On the other hand, whether or not 
expressly provided by the Rules of 
such administrative agencies, such en- 
rollment of non-lawyers does not 
authorize such persons, not members 
of the Bar, to practice law. 


It therefore follows that the in- 
clusion of lists of such non-lawyers in 
a law list approved by the American 
Bar Association, unless safeguarded, 
may readily lead the public to believe 
otherwise, and thus encourage the un- 
authorized practice of law in this field. 

The Committee is of the opinion 
that in listing of enrolled practitioners 
before any administrative agency, the 
names of non-lawyers should be 
separately listed from those of the 
lawyers, and that the list of the non- 
lawyers should be prefaced by a notice 
apprising the public in words or sub- 
stance that— 

“The enrollment of non-lawyers by 
the (insert name of government 
agency or department) does not 
authorize them to assume to render 
general: legal services or to practice 
law. Practice of law by non-law 
yers is prohibited.” 

In Opinion No. 201 of this Com- 
mittee, dated May 24, 1940, the ques 
tion was presented as to whether oF 
not it is proper for a lawyer to enter 
into a partnership with a layman en 
rolled on the register of attorneys of 
the United States Patent Office as 
entitled to represent applicants im 
the presentation and prosecution of 
applications for patents, provided 
clear indication is given in connec 
tion with the use of the firm name of 
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the respective professional qualifica- 
tions of the partners and provided 
the business of the partnership was 
limited to the prosecution of patent 
applications, the rendering of opin- 
ions on patentability, preparation of 
patent assignments and license agree- 
ments and giving opinions on in- 
fringement. The Committee held 
that when a lawyer engaged in a 
business which is one that would be 
regarded as the practice of the law 
when handled by a lawyer, it con- 
tinues to be the practice of law so far 
as the lawyer who is engaged in the 
business is concerned; that if the law- 


yer member of the proposed partner- - 


ship rendered any of the services 
above described, his professional skill 
and responsibility as a lawyer would 
be engaged and, consequently, he 
would be practicing law; that the fact 
that the lay member also is permitted 
by the rules of the Patent Office to 
render the same services does not 
change the conclusion that the busi- 
ness of the proposed partnership 
would be the practice of law and, 
accordingly, Canon 33 was violated, 
as well as Canon 34, which prohibits 
the division of fees for legal services 
with a layman. 

If this opinion be strictly followed, 
this Committee must hold that the 
lawyer, as a result of- his partnership 
with the lay patent agent, is guilty 
of violating Canons 38 and $4 and, 
hence, that our Association can not 
certify as approved a law list which 
by the publication of the name and 
address of the partnership offers its 
services in the field of patent law. 
Under such a decision the publica- 
tion would violate Rule 3 (a) of the 
Law List Committee, which provides 
that no certificate of compliance 
shall be issued or continue unrevoked 
ifin connection with the publication 
of a law list the issuer permits to be 
done or participates in the doing 
of any act or thing which directly 
o indirectly violates the Canons of 
Ethics. We are unable to persuade 
ourselves that this is the correct 
aiswer to the problem before us. 
The Congress under its constitu- 
tional power to promote the progress 
of science and useful arts by securing 
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for limited times to inventors the 
exclusive right to their discoveries 
(Art. 1, Sec. 8) , has created a Patent 
Office with authority to establish 
rules governing practice before it. 
These rules apply to lawyers and 
laymen alike (see U.S.C.A., Title 35, 
Sec. 11). Practice in the field of 
patent law requires many and varied 
talents. The practitioner must have 
knowledge of Patent Office procedure 
and generally must have scientific 
skill as well. The Patent Office in 
permitting laymen who qualify 
under its rules to practice before it, 
recognizes, as does this Association, 
that patent law is a highly special- 
ized activity, that it entails require- 
ments outside of law and procedure 
and that knowledge of such branches 
of the law as torts, real estate, 
domestic relations and many others 
have little to do with technical and 
procedural questions of patentabili- 
ty, of infringement and the proper 
phrasing of patent applications. We 
note that Rule 17 of the United 
States Patent Office (see U.S.C.A. 
Title 35, Appendix) governing the 
registration in the Patent Office of 
(1) attorneys at law as such and (2) 
lay agents as such entitled to rep- 
resent applicants before the Patent 
Office in the presentation and prose- 
cution of applications for patents 
specifies that “Registration under 
the provision of this Rule shall not 
be construed as authorizing persons 
not members of ‘the Bar to practice 
law,” and that (i) “No registered 
agent shall in advertising matter or 
in papers filed in the Patent Office, 
represent himself to be an attorney, 
solicitor or lawyer.” The rule further 
provides as to both lawyers and 
agents that before registration is 


' permitted they must by examination 


satisfy the Commissioner that they 
possess good moral character, good 
repute, and the necessary legal and 
scientific qualifications. 

We have held that certain activi- 
ties constitute the practice of the 
law when engaged in by a lawyer 
despite the fact that those activities 
may lawfully be engaged in by one 
not a lawyer. A lawyer may properly 
enter into partnership with a lay- 


man if the activities of the partner- 
ship and of the lawyer member are 
confined to those which may be car- 
ried on by the layman, provided the 
lawyer renounces or refrains from 
holding himself out as a lawyer and 
from carrying on any activities which 
may not properly be carried on by 
the layman (see Opinion No. 239). 
Thus, if a lawyer goes into a part- 
nership conducting an accounting or 
a collection business, he can no 
longer with propriety continue to 
hold himself out as a lawyer or con- 
tinue to practice law. The account- 
ing and collection business are fields 
open to laymen, and this is so even 
if these activities involve necessarily 
a limited degree of legal knowledge. 

There is, we believe, no valid 
reason why the rule applied in Opin- 
ion No. 239 should not be applied 
to practice before the Patent Office. 
Accordingly, we hold that a partner- 
ship between a lawyer and a patent 
agent engaging in the activities de- 
scribed in Opinion No. 201 is permis- 
sible, and we modify Opinion No. 
201 to this extent. 

It is unfortunate and confusing 
that the Patent Office rules until 
comparatively recently permitted a 
layman to represent himself as a 
“Patent Attorney.” That permission 
has, however, been withdrawn and 
now a layman licensed by the Patent 
Office can represent himself only as 
a “Patent Agent.” Licenses issued 
before this change was made in the 
rules remain unaffected, and so not 
until the holders of all of these 
earlier permits have died will the 
distinction between a member of 
the Bar and a lay practitioner be 
manifest from their respective titles. 

In dealing with questions involv- 
ing professional conduct the Com- 
mittee is of the opinion that it is 
essential that the public should 
know who are lawyers and who are 
laymen, because the privilege—not 
the right—to practice is granted to 
lawyers only after they have met the 
tests of character and learning which 
have been imposed for the protection 
ot the public by statute and by rule. 
It has been deemed necessary to the 
proper administration, of justice that 
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those seeking admission to the Bar 
should be men of special training, of 
proven character and high stand- 
ards of conduct. As Mr. Justice Car- 
dozo said: 

Membership in the Bar is a privi- 
lege burdened with conditions—the 
appellant was received into that an- 
cient fellowship for something more 
than private gain. .He became an 
officer of the court, and like the court 
itself, an instrument or agency to ad- 
vance the ends of justice. (People v. 
Culkin, 248 N. Y. 465). 


Likewise, the Canons of Ethics 
must rest upon the basis of further- 
ing the administration of justice in 
the public interest, and if their con- 
struction runs counter to the reason 
for their existence they should be 
amended. This Committee recently 
said, in avoiding a too literal con- 
struction of another Canon (Opin- 
ion No. 250): 

We think the language of the Canon 
wherein it states specific applications 
of the general rule and of exceptions 
thereto is not intended to be all-in- 
clusive; rather that it was the purpose 
to state with particularity important 
applications and exceptions and that 
it was not intended to exclude other 
well recognized exceptions. 

We think it cannot be said that it 
is not in the public interest, or that 
the administration of justice is 
handicapped, if we permit a partner- 
ship between a member of the Bar 
and a layman licensed as a patent 
agent by the Patent Office when the 
practice of the partnership is con- 
fined to activities permitted laymen 
under the Patent Office Rules. 

There remains for decision the 
method of listing in a directory such 
partnerships. In order to make it 
entirely clear which firms are en- 
gaged in general practice and which 
are limited to activities permitted by 
a Patent Office license, we hold 
partnerships of the latter type must 
be listed separately from firms com- 
posed of lawyers and appropriate 
notice given that they are not 
engaged in the general practice of 
the law, and that their activities are 
limited to such as are permitted lay- 
men licensed as patent agents by the 
Patent Office. 
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OPINION No. 257 

Mr. Brand, concurring in part and 
dissenting in part: 

I am unable to concur in the view 
that the creation of a partnership 
between a lawyer and a layman 
patent agent for the purpose of 
“Patent Office” practice does not 
violate the Canons of Ethics of the 
American Bar Association. I think 
it does, and, therefore, that Opinion 
201 should not be modified. 

However, I agree that the listing 
of laymen patent agents and firms 
of which such laymen are members, 
if permissible in connection with a 
law list, must be separate and apart 
from the listings of lawyers and law 
firms. 

Section | of the Rules and Stand- 
ards of Law Lists adopted by the 
American Bar Association provides 
that: 

Every list of attorneys at law, legal 
directory or other instrumentality 
maintained or published primarily 
for the purpose of circulating or 
presenting the name or names of any 
attorney or attorneys at law as prob- 
ably available for professional employ- 
ment, shall be deemed a Law List. 
(Italics added.) 

This clearly precludes the possibi- 
lity that it is permissible to list lay- 
men in a law list or legal directory 
with, or in connection with, law- 
yers. The Committee on the Un- 
authorized Practice of the Law has 
rendered its opinion that such a 
commingling of lawyers and laymen 
would contribute to the unauthor- 


ized practice of law. In Opinion 


233 we held that the listing of a law- 


yer’s name in a list of laymen and 
lawyers as collectors, adjusters, ab- 
stracters, tax consultants, and the 
like, violates Canon 27, even though 
there be no indication that the listee 
is a lawyer. 

Any listing in other portions of a 
book or books containing the law 
list, of laymen who perform. serv- 
ices that would constitute profes- 
sional employment when rendered 
by a lawyer, if at all permissible, 
must be entirely separate and apart 
from the law list. A composite sec- 
tion heading such as “Lawyers, 
Patent Attorneys and Patent Agents” 


would be improper. Since a layman, 
individually, may not be listed in a 
law list, the listing therein of a firm 
of which he is a member would also 
be improper. 

My deepest concern is due to the 
opinion expressed by other members 
of the Committee that a lay-lawyer 
partnership restricting its activities 
to Patent Office practice is permitted 
by the Canons. If that be the correct 
view, it should follow that a partner. 
ship between a layman accountant 
and a lawyer for practice before the 
Bureau of Internal Revenue and the 
Court of Tax Appeals is proper and 
that a lay-lawyer partnership for 
practice before the Interstate Com- 
merce Commission or other agency 
permitting laymen to appear in a 
limited or general representative 
capacity, is not ethically improper so 
long as the firm limits its services to 
those which a layman is permitted to 
render. 

Besides overruling sound previous 
decisions of our committee, the opin- 
ion, ante, improperly assumes to 
The previous 
decisions should be affirmed, and 
the Canons should 


proper 


amend the Canons. 


amendment of 
be attempted only by the 
method. 

that a 
devote 


In Opinion 57 we held 
practicing lawyer may not 
part of his time to managing an in- 
surance investigating and adjust- 
ment bureau which solicits business, 
even though the bureau renders no 
service which could not properly be 
rendered by a layman. We there 
said: 

The fact that a layman can lawful 
ly render service does not necessarily 
mean that it would not be profes 
sional service when rendered by @ 
lawyer. 

In Opinion 225 we ruled that it 
was improper for a lawyer to partt 
cipate in the collection activities of a 
collection agency or in its manage 
ment, saying: 

When a lawyer performs such sere 
ices he is professionally responsible 
for the activities of the agency and 
they must conform to the canons of 
our profession. Where business ® 
solicited the canons are violated. 

We are of the opinion that a 
practicing lawyer can not participate 
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in the collection activities or the man- 


1yman, ° Se 
dina agement of an agency which solicits 
at the collection of claims. Jf a lawyer 4s 
io participate in such activities he 
Id also must withdraw from the practice of 
law, and refrain from holding himself 
to the out as a lawyer. ... 
embers The vice in the first two situations 
lawyer lies in the fact that the agency solicits 
— work the performance of which will 
UVEtiEs involve the professional responsibility 
mitted or professional services of the lawyer. 
correct In Opinion 234 we condemned an 
artner- income tax association (consisting 
untant of a practicing lawyer and a layman) 
mre the which solicited employment for 
nd the “making out” income tax returns, 
er and even though the lawyer’s name did 
ip for not appear in connection with the 
Com- advertisements nor was anything 
agency stated indicating that legal services 
| Ma Gower available. 
ntative 2 ‘ 
In Opinion 239 we held that a 
per so 
Son ih partnership between a lawyer and a 
sells certified public accountant to act as 
consultants in federal tax matters 
; and to represent taxpayers before the 
eVvious 
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= opin- ey ; 
P Board of ‘Tax Appeals was improper. 
nes to } ‘ 
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‘vious ; 
oe While a member of the Bar may 
h id properly enter into a partnership with 
sou an accountant to carry on any activity 
proper which does not constitute the practice 
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... = it is necessary that the lawyer with- 
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1siNess, law and refrain from holding himself 
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essarily § Patent attorney for the presentation 
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nail a to patentability, preparation of 
that 1 : oy 
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It is not necessarily improper for a 
h serv- lawyer to engage in a business or to 
ch yr form a partnership with a layman for 
yOnsi a that purpose. But when a lawyer does 
icy a engage in business he must conduct 
o:. . himself and his business with due ob- 
a Servance of the standards of conduct 
ited. required of him as a lawyer. And 
that a when the business is one which, 
ticipate handled by a lawyer, would be re- 
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garded as the practice of law, it con- 

tinues to be the practice of law so 

far as the lawyer who is engaged in 
business is concerned. The fact that 

a layman also is permitted to render 

the same services does not alter this 

conclusion. (Opinion 57.) 

If the lawyer member of the pro- 
posed partnership should render any 
of the services contemplated in para- 
graph | of the inquiry his professional 
skill and responsibility as a lawyer 
would be engaged and consequently 
he would be practicing law. The fact 
that the lay member also is permitted 
to render the same services does not 
change the conclusion that the busi- 
ness of the proposed partnership 
would be the practice of law. And as 
Canon 33 prohibits a lawyer from 
forming a partnership with a lay- 
man for the practice of the law, the 
proposed partnership is condemned. 
Furthermore, such a _ partnership 
would violate Canon 34 which 
prohibits the division of fees for legal 
services with a layman. 

No other conclusion seems to be 
justified unless we attribute to the 
lawyer, in such a situation, dual 
personalities, one, but not the other, 
of which is subject to a professional 
code of ethics. The incongruity and 
the untoward results of this are ap- 
parent. To say that no reliance will 
be placed upon the professional 
character, standing and ability of the 
lawyer in his relation to his clients 
and to the agency or tribunal before 
which he practices, seems to ignore 
realities. To permit a layman to 
share in the earnings of his lawyer- 
partner cannot be squared with our 
Canons. 

However, it is well that we refer 
to the statutes pertaining to patents, 
and to the Rules of Practice in the 
United States Patent Office (35 
U.S.C.A. pp. 705-756) . 

The statute’ authorizes the Com- 
missioner to prescribe rules and 
regulations governing the recogni- 
tion of agents, attorneys, or other 
persons “representing applicants or 
other parties before his office.” 

In addition to providing for 
separate registers of (a) attorneys 
(members of the Bar), and (c) 
agents (laymen), and that registra- 
tion shall not be construed as author- 
izing persons not members of the Bar 


1. Section references herein are to Title 
35 of the U. S.C. A. 





to practice law, Rule 17 reads: 
(b) The name of any firm which 
* shall show that the individual mem- 
bers composing the firm are each and 
all registered as attorneys under sec- 
tion (a) will, upon written request be 
entered upon the register of at- 

torneys. . 

(d) The name of any firm which 
shall show that the individual mem- 
bers composing the firm are each and 
all registered either as attorneys under 
section (a) or as agents under section 
(c) will, upon written request, be 
entered upon the register of agents. . .. 

(i) Every attorney and agent 
registered to practice before the 
United States Patent Office shall sub- 
mit to the Commissioner of Patents 
for approval copies of all proposed 
advertising matter, circulars, letters, 
cards, etc., intended to solicit patent 
business, and if it be not disapproved 
by him and the attorney or agent so 
notified within ten days after submis- 
sion, it may be considered approved. 

No registered agent shall, in adver- 
tising matter or in papers filed in the 
Patent Office, represent himself to be 
an attorney, solicitor or lawyer. . . . 

(k) The status of any person or 
firm whose name stands enrolled on 
the register of attorneys at the date 
when the present rule becomes ef- 
fective will not be affected by any 
provision of this rule. 

Rule ‘24 reiterates the provisions 
of § 31 of the statute as to inventions 
patentable. Rule 29 involves the 
provisions of § 32 as to inventions 
previously patented abroad. 

Rules 30-32 complement the statu- 
tory provisions relating to applica- 
tions for patents. The time within 
which a patent may be applied for 
and the time for completion of the 
application is prescribed by rule and 
statute. The effect of the death or 
insanity of the inventor before or 
after application for patent is pre- 
scribed. 

Section 47 of the statute provides: 

Every patent or any interest therein 
shall be assignable in law by an in- 
strument in writing, and the patentee 
or his assigns or legal representatives 
may in like manner grant and convey 
an exclusive right under his patent 
to the whole or any specified part of 
the United States. An assignment, 
grant, or conveyance shall be void 
as against any subsequent purchaser 
or mortgagee for a valuable considera- 
tion, without notice, unless it is re- 
corded in the Patent Office within 
three months from the date thereof 
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or prior to such subsequent purchase 

or mortgage. 

If any such assignment, grant, or 
conveyance is acknowledged before 
specified officials and certified in a 
certain manner, the certificate shall 
be prima facie evidence of the assign- 
ment, etc. 

Rule 184 provides that: 

Interest in patents may be vested 
in assignees, in grantees of exclusive 
territorial rights, in mortgagees, and 
in licensees, 

(a) An assignee is a transferee of 
the whole interest of the original 
patent or of an undivided part of such 
whole interest, extending to every 
portion of the United States. The as- 
signment must be written or printed 
and duly signed. 

(b) A grantee acquires by the 
grant the exclusive right, under the 
patent, to make, use, and vend, and 
to grant to others the right to make, 
use, and vend, the thing patented 
within and throughout some specified 
part of the United States, excluding 
the patentee therefrom. The grant 
must be written or printed and be 
duly signed. 

(c) A mortgage must be written or 
printed and be duly signed. 

(d) A licensee takes an interest 
less than or different from either of 
the others. A license may be oral, 
written, or printed, and if written, or 
printed, must be duly signed. 

Rule 187 provides that recorded 
assignments made conditional upon 
the performance of stipulations are 
regarded as absolute assignments 
until cancelled by court decree or 
written consent of both parties. Re- 
cording of the assignment is required 
for issuance of the patent to the as- 
signee. 

Other than the foregoing, neither 
the statute nor the rules prescribe the 
form or contents of assignments, etc., 
pertaining to patents. Such instru- 
ments are subject to the general 
law.2 Neither the statute nor the 
rules provide for the drafting of such 
instruments by patent attorneys or 
agents. 

A complete application for a 





2. United States v. United Shoe Ma- 
chinery Co., 264 F. 138, 147: 

“There is hothing in the laws relating to 
ange which in any wise affects contracts 

r license, use, sale, or lease of patented 
articles. are subject to the same 
governmental and legislative control as 
other contracts.” See A 1, 258 U. S. 451, 
42 S. Ct. 363, 66 L. ed. 708. 
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patent comprises certain fees, a peti- 
tion, specification, and oath; and 
drawings when required. The peti- 
tion miust be signed by prescribed 
persons and verified. 

Rules 41 and 42 deal with the 
joinder of independent or dependent 
patents in one application, election, 
etc. Rules 65-67 pertain to rejections 
and references and the applicant’s 
right to a reexamination with or 
without prosecting his application 
or altering his specifications. Ap- 
plication for reexamination or re- 
consideration must be in writing 
specifically and distinctly pointing 
out the supposed error in the ex- 
aminer’s action (Rule 69). Other 
rules relate to amendments, aban- 
donment and to reissues in case the 
original patent is inoperative or in- 
valid, etc. Petition for reissue there- 
for is requisite. The contents are 
prescribed. 

The statute provides that the 
Commissioner shall give notice of an 
interference when he is of the opin- 
ion that an application will interfere 
with any pending application or un- 
expired patent. The question of 
priority of invention is then deter- 
mined by a board of examiners of 
interferences. The practice in inter- 
ference proceedings is prescribed. 


A determination of common pat- 
entable subject matter must precede 
the declaration of interference and 
the issue must be clearly defined and 


be patentable to the respective 
parties, subject to the determination 
of priority. Failure of an applicant, 
within a prescribed time, to adopt 
suggested claims necessary to cover 
the common invention in  sub- 
stantially the same language, will be 
considered as a disclaimer. Upon 
the institution and declaration of the 
interference it becomes a contested 
case and notice thereof is given to 
the parties to the proceeding or to 
their attorneys or agents. Requests 
for postponements are to be made 
by motion, supported by affidavit. 
Other rules pertain to interference 
as to a part of an invention, and for 
filing of a new or divisional applica- 
tion. Rule 107 permits the filing 
of a written disclaimer or concession 


of priority, or abandonment, and 
for entry of judgment thereon. Sec. 
tions 181-182 of the statue regulate 
statutory and other disclaimers. Rule 
109 pertains to amendments after 
the filing of the preliminary state 
ment required by rule or of a motion 
to dissolve interference. Motion for 
leave to amend is necessary. 

Rule 109 permits a party to an in- 
terference to bring a motion to put 
in interference claims in his applica. 
tion or patent which should be made 
the basis of interference between him 
and other parties. A motion may 
also be made to add or substitute any 
other applications, etc. Each party 
to an interference is required to file 
a specific preliminary statement, 
which strictly limits the proofs as 
to dates. Error in such statements, 
through inadvertence or mistake, 
may be corrected on motion. Failure 
to file a preliminary statement will 
result in judgment unless cause be 
shown for the contrary. Proof of a 
date of invention prior to the date 
of the application is not permitted 
by a party who has failed to file the 
statement. Parties to an interference 
are presumed to have made their 
inventions in the chronological 
order in which they filed their com- 
pleted applications and the burden 
of proof rests upon the party who 
seeks to establish a different state of 
facts. 

Rule 118 pertains to the times 
fixed for completion of the testimo 
ny. Rule 119 permits entry of judg- 
ment after failure to show cause 
against it. Response to the order 
to show cause must be in writing, 
served and noticed for hearing. Re 
quest for postponement and for oe 
tension of time must be by motion 
with supporting affidavit. Rule 122 
regulates motions to dissolve an in- 
terference and motions to shift the 
burden of proof. The setting of a 
motion to amend or of a motion 
under Rule 122 acts as a stay. Stay 
in other cases can be obtained only 
on motion. Motions under Rules 109 
and 122 are not appealable, but the 
matter raised on a motion to shift 
the burden of proof may be reviewed 
at final hearing. 


AMERICAN BAR ASSOCIATION JOURNAL 





t, and 
n. Sec. 
egulate 
s. Rule 
$ after 
i State- 
motion 
ion for 


) an in- 
to put 
Pplica- 
e made 
en him 
n may 
ite any 
| party 
to file 
ement, 
D0fs as 
‘ments, 
listake, 
Failure 
nt will 
use be 
of of a 
e date 
‘mitted 
file the 
ference 
> their 
logical 
ir com- 
burden 
y who 
tate of 


times 
estimo- 
f judg- 

cause 
order 
riting, 
ig. Re 
for eX- 
motion 
ile 122 
an in- 
ift the 
ig of a 
motion 
y. Stay 
d only 
‘les 109 
put the 
‘o shift 
viewed 


PROFESSIONAL ETHICS COMMITTEE 


A declared interference will not be 
determined without judgment of 
priority founded upon the evidence, 
written concession, disclaimer or 
abandonment. 

Remand to the primary examiner 
upon suspension of an interference 
proceeding is provided for. 

Where patentability of a claim to 
an opponent is material to the right 
of a party to a patent, he may urge 
the non-patentability of the claim 
to the opponent as a basis of decision 
upon priority of invention, provided 
the question was presented by mo- 
tion for dissolution under Rule 122, 
or good cause be shown why that 
motion was not presented (Rule 
130) . 

An assignee (upon granted mo- 
tion) may prosecute or defend an 
interference in certain instances. 

Rules 151-152 regulate the matter 
of hearings. Rule 153, covering 
motions, notice and arguments, 
provides: 

in contested cases the practice on 
points to which the rules are not ap- 
plicable shall conform as nearly as 
possible to that of the United States 
courts in equity proceedings. 

Section 51 of the statute pro- 
vides for the issuance out of the 
federal district courts of witness sub- 
poenas for the taking of testimony 
for use in any contested case pending 
in the patent office. Application may 
be made by a party, his agent or at- 
torney. 

Rules 154 to 162 govern the tak- 
ing of testimony in interferences and 
other contested cases. Depositions 
of witnesses may be taken upon pre- 
stibed notice, with right of ex- 
amination and cross-examination. 
Motions may be made for extension 
of time to take testimony. 

Upon granted motion, testimony 
taken in an interference proceeding 
may be used in other or subsequent 
interference proceedings, subject to 
televancy, etc. 

Rule 159 provides: 

This rule is not to be so construed 

% to modify established rules of 

evidence, which will be applied strict- 

ly in all practice before the office. 
Rule 163 provides for printed 
briefs, 


Every applicant for a patent or for 
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the reissue of a patent, any of the 
claims of which have been twice re- 
jected, may appeal from the decision 
of the primary examiner to the 
Board of Appeals (Statute, § 57) . 

If the appeal is found by the 
primary examiner to be regular he 
shall furnish the Board of Appeals 


with a written statement of the. 


grounds of his decision, etc. Copy is 
furnished to the appellant.” If the 
primary examiner decides that the 
appeal is not regular, or does not re- 
late to appealable action, a petition 
from his decision may be taken 
directly to the Commissioner (Rule 
135). 

Brief of the appellant’s author- 
ities and arguments must be filed on 
or before the day of hearing. Deci- 
sion is made only on the points on 
which the appeal was taken. There 
is no appeal to the Board of Appeals 
in interferences. 

Rule 148 provides for the appeal 
from adverse decisions of the Board 
of Appeals upon claims of an ap- 
plication and from the decision of 
the Board of Interference Examiners, 
to the U. S. Court of Customs and 
Patent Appeals, in manner pre- 
scribed by the rules of that court. 
The rule also provides that from 
adverse decisions by the Board of 
Appeals in ex parte cases, and from 
decisions of the Board of Inter- 
ference Examiners, the appellant, if 
an applicant, has the option of 
proceeding under § 4915 R. S. in- 
stead of appealing directly to the 
U. S. Court of Customs and Patent 
Appeals.* 

Any applicant, dissatisfied with 
the decision of the Board of Appeals, 
may appear to the U. S. Court of 
Customs and Patent Appeals in 
which case he waives his right to 
proceed in equity to obtain a patent. 
Any party to an interference dis- 
satisfied with the decision of the 
Board of Interference Examiners 
may appeal to the U. S. Court of 
Customs and Patent Appeals, but 
the appeal may be dismissed if any 





$. The rules of that court a in 35 
U. S. C. A. 761-804. Rules V-XXIX 
pertain to appeals from the patent office. 
A layman may not represent a party in that 
court. 


adverse party to the interference 
seasonably files notice with the Com- 
missioner that he elects to proceed 
in equity to obtain patent (Statute, 
§ 59A). 

Rules 133-143 relate to such ap- 
peals and to petitions to the Com- 
missioner in ex parte prosecution of 
applications. The appeal must set 
forth in writing the points of the 
decision upon which the appeal is 
taken and must be signed by the ap- 
plicant or his attorney or agent 
(Rule 133) . 

Upon an appeal to the U. S. Court 
of Customs and Patent Appeals the 
party appealing shali lay before the 
court certified copies of all the 
original papers and evidence in the 
case (§ 61). The court, on petition, 
shall hear and determine such appeal 
and revise the decision appealed 
from in a summary way, on the 
evidence produced before the Com- 
mission, and the revision shall be 
confined to the points set forth in 
the reasons of appeal (§ 62) . 

When a patent is refused by the 
Board of Appeals, or whenever an 
applicant is dissatisfied with the deci- 
sion of the Board of Interference Ex- 
aminers, unless appeal has been 
taken to the U. S. Court of Customs 
and Patent Appeals and such appeal 
is pending or has been decided, the 
applicant may have remedy by bill 
in equity to obtain an adjudication 
of his right to a patent. The record 
in the patent office shall be admitted 
in whole or in part on motion of 
either party, subject to further cross- 
examination of witnesses as the court 
may permit, without prejudice to 
the right of parties to take further 
testimony. The testimony and ex- 
hibits, or parts thereof of the record 
in the patent office, when admitted, 
shall have the same force and effect 
as if originally taken and produced 
in the suit (§ 63). 

Assuming that the preparation 
and presentation of technical specifi- 
cations, claims and drawings justify 
the services of expert laymen in the 
presentation and prosecution of ap- 
plications for patents in the Patent 
Office, still there appears to be no 


reason why a code of professional 
(585 
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ethics adopted by lawyers should not 
be applied to lawyers when they 
render that service. Many lawyers 
and law firms, engaged in general or 
restricted patent law practice, render 
services inclusive of those rendered 
by patent agents. Nothing but con- 
fusion will result if, in determining 
what constitutes professional em- 
ployment, a distinction is to be 
drawn between them and a lawyer 
who is a member of a lay-lawyer 
patent agent partnership. What is 
professionel employment should, as 
to the lawyers, be considered the 
same in each case and our Canons 
should be held to apply to each of 
then? 


Opinion 201 held that a lawyer 
practicing before the patent office, 
and preparing assignments and 
license agreements for others, was 
engaged in professional employ- 
ment. Analysis of the foregoing 
statutes and rules relating to ap- 
plications for patents leaves no room 
for doubt that a lawyer so engaged 
is rendering professional services and 
is practicing law in every sense. Veri- 
fication will be found in the thou- 
sands of cases in the footnotes to the 
statutes in 35 U.S. C. A. pertaining 
to the numerous phases of Patent 
Office practice. Every step taken in 
presenting and prosecuting an ap- 
plication for a patent vitally affects 
the legal right of a party to the 
proceedings as well as the rights of 
the public. The petitions, motions, 
etc., filed, testimony taken, and the 
record made are vital factors in 
ultimate appellate or other court ac- 
tion. The drafting of assignments, 
licenses, etc., is no part of the patent 
office practice and clearly constitutes 
the practice of law. 


The mere presence, in Rule 17, of 
, Statement that registration by a 
patent agent shall not authorize lay- 
men to practice law does not deter- 
mine what particular activity of a 
patent agent does or does not con- 
stitute the practice of the law, 
whether it be authorized practice or 
not. Application of our professional 
canons should not turn on the as- 
sumption that what has been un- 
challenged activity of laymen patent 
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agents is not practice of law, or that 
permission to indulge in such activi- 
ty places it beyond the scope of the 
definition of professional employ- 
ment as to lawyers. 

In such circumstances our canons 
should be held applicable to the 
lawyer whether he or his firm 
practices patent law generally or 
acts as a patent agent. 

If the canons as to partnerships 
and fee splitting are not to apply to 
lawyer patent agents, the same would 
logically follow as to other canons, 
such as those pertaining to solicita- 
tion, conflicting interests, confiden- 
tial communications, etc., all of 
which would be unfair to lawyers 
who are, and who desire to be, mem- 
bers of our profession and subject 
to its rules as to their conduct. 


OPINION No. 260 
Filed June 9, 1944 


ADVERTISING—The Canons of Eth. 
ics do not permit either an at- 
torney or a bar association to 
solicit by newspaper advertisement 
the employment of lawyers to 
render tax service. 

An attorney requests our com- 
mittee to answer the following ques- 
tions: 


1. Is it permissible for an attorney 
engaged in active practice of the law 
jo place a professional card in the 
newspapers stating that he has an in- 
come tax, inheritance, and gift tax 
service in his office? 

2. Would it be permissible for the 
local bar association to advertise in 
the local papers that certain of the 
local lawyers are equipped to furnish 
income, inheritance, and gift tax 
service? 

The opinion of the committee was 


stated by Mr. Jackson, Messrs. Phil- 
lips, 


Drinker, Miller, Houghton, 
Brown, and Brand concurring. 
As to question 1: This committee 


has held (Opinion 182) that Canon 
27, since the amendment of 1937, 
does not permit the insertion of a 
professional card in any publication 
other than an approved law list or 
legal directory. The answer, there- 
fore, is “no” to this question. 


As to question 2: The subject of 


bar association advertising was dealt 
with at length in Opinion 227, which 


reviews prior decisions of the com. 
mittee. These opinions permit ad. 
vertising by a bar association which 
is designed to benefit the lay public 
by acquainting it with the advan. 
tages of preventative legal advice and 
supplying information that  yill 
enable lawyers generally to render 
more service. 
Such advertising must avoid any 
or of 
benefit to members of the profession 
or any particular group of the pro- 
fession. 
question 2 is likewise “no.” 


useful professional 


suggestion of solicitation 


The answer, therefore, to 


OPINION No. 261 
Filed June 9, 1944 


PROSECUTING ATTORNEY — IN. 
CONSISTENT OBLIGATIONS— 
DIVORCE ACTIONS. In view of 
statutes imposing official duties on 
prosecuting attorney in divorce ac- 
tions, neither he nor his deputies 
can ethically represent a private 


party thereto. 
The Attorney General of a State 


asks for an opinion as to whether it 
is ethical for a prosecuting attorney 
or a deputy prosecuting attorney to 
act as attorney for a client seeking a 
divorce, in view of statutes imposing 
certain duties on the prosecuting 
attorney as to divorce actions. 
The opinion of the committee was 
stated by Mr. Branp, Messrs. Phil- 
lips, Drinker, Brown, Houghton, 
Miller, and Jackson concurring. 

































We must confine our views to the 
ethical phases of the problem. 

The 
read: 


statutes above referred to 


Whenever a petition for divorce 
remains undefended, it shall be the 
duty of the prosecuting attorney to ap 
pear and resist such petition. 

Whenever a petition for granting 
of a divorce shall be filed in any of 
the circuit or superior courts of this 
state, and the time fixed in the sum 
mons issued on said petition for the 
return thereof has expired, and there 
is no bona fide appearance of counsel 
for defendant entered in the appear 
ance docket of said courts, it shall be 
the duty of the judge of said court © 
notify the prosecuting attorney of the 
judicial district where said cour 
are situated to enter his name upon 
the appearance docket where said 
cause is docketed and he shall resist 
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PROFESSIONAL ETHICS COMMITTEE 


and defend said petition on behalf 

of and in the name of the state .. . 

. the court, upon motion of said 
prosecuting attorney, shall maké an 
order requiring the person filing said 
petition to pay to the clerk . . . $5, 
which sum shall be paid . . . to said 
prosecuting attorney and shall be in 
full payment of his attorney's fees for 
the defense of said petition. 

. And it shall be made the duty 
of the prosecuting attorney, at any 
time, to appear and defend any such 
petition [for divorce] at the request 
of the judge . . . if it shall appear to 
said judge that an attempt is being 
made to secure the granting of a 
divorce by collusion. 

These statutes manifest the public 
policy of the state to have divorce 
proceedings carefully scrutinized to 
the end that they shall not be col- 
lusive and that the prosecuting at- 
torney shall appear in such proceed- 
ings in the name and on behalf of 
the state where there is no bona fide 
appearance of counsel for defendant 
or where it appears to the trial judge 
that there is a probability that the 
proceeding is collusive. This con- 
templates that the prosecuting at- 
torney shall remain free to appear in 
such proceeding in the name of and 
on behalf of the state. 

In our opinion the private repre- 
sentation of litigants in divorce ac: 
tions by the prosecutor or his deputy 
dearly would be incompatible with 
their official duties and would violate 
Canon 6 prohibiting a lawyer from 
representing conflicting 
The exception in the Canon permit- 
ting a lawyer, under certain cir- 
cumstances, to represent conflicting 
interests by consent is not applicable 
a to duties imposed by law upon a 
public officer. The proper per: 
formance of the official duties of the 
prosecutor in a divorce action would 
be interfered with were he or his 
deputy to accept employment therein 
in behalf of one of the parties. 

See, also, Opinions Nos. 30, 142, 
and 242, in which we held that a 
public prosecutor in one state could 
hot properly defend a person accused 
of crime in another state; that it was 
improper for an assistant prosecutor 
to defend a client in a criminal case; 
and that a city police judge with 
limited duties cannot ethically re- 


interests. 
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present defendants in criminal cases 
in the circuit court. 

Aside from what appears to be a 
definite conflict between the official 
and private duties of the prosecutor 
or deputy in the situation presented 
by the instant question, the broader 
basis for the opinions referred to 
also supports the categorical answer 
which we have given. 

Under the circumstances we think 
that the prosecutor and his deputies 
cannot ethically represent a plaintiff 
(petitioner) in any divorce proceed- 
ing within the state. 


MODIFICATION OF OPINION 
No. 255 
Filed June 9, 1944 

The last paragraph of Opinion 
No. 255 is modified to read as fol- 
lows: 

It is our opinion that it is un- 
ethical for a practicing lawyer to 
permit his name to be published as a 
listee in a list where, through stock 
ownership in the corporation, or in- 
terest in the partnership which pub- 
lishes the list, or through other rela- 
tionship with the publisher, he is able 
to control the selection of the listee or 
listees in his community, or effectively 
influence such selection. 

Messrs. Phillips, Drinker, Brown, 
Houghton, Miller, and Jackson 
concur in the modification. 

Mr. Brand adheres to the conclu- 
sion expressed in the original 


opinion. 


TAX NOTES 
(Continued from page 529) 
tax where the only motive for the 
gift was the saving of estate tax. 
Frank A. Vanderlip Estate, 3 T. C. 
358. 

At the present time, however, there 
are few persons of wealth who are 
not conscious of the tremendous toll 
taken by the estate tax. The same 
motive which induces an individual 
to accumulate an estate for his de- 
pendents after his death will induce 
the normal individual to seek 


legitimate means of preserving this - 


estate. A program in furtherance 
of the latter aim is not necessarily 
more in contemplation of death than 
is the program of accumulation. It 
may contemplate merely “that gen- 


eral expectation of death such as all 
persons entertain,” which the regula- 
tions recognize as not proscribed. 

A District Court has applied this 
realistic approach in a_ persuasive 
opinion. “Contemplation of death,” 
the court reasons, requires a “special 
concern about approaching death.” 
The opinion states, “A desire to 
avoid taxes has no legal effect and 
it has no probative value even as 
evidence of special concern about 
death, because in any transfer such 
a desire exists equally whether the 
thought of death is special or gen- 
eral.” Trust Co. of Georgia v. Al- 
len, D. Ct., Ga., May 10, 1944. 


t of Trust Income 
—Spendthrift Trust 

The beneficiary of a spendthrift 
trust assigned a percentage of his 
lifetime income, and the income for 
the taxable year was, paid’ by the 
trustee to the assignee. The assignor 
subsequently contested the validity 
of the assignment for future years, 
and was upheld by the state court. 
The assignor was held taxable upon 
the income paid to the assignee, 
since the assignment was legally a 
mere gift of the assignor’s realized 
income. St. Louis Union Trust Co. 

v. U. 8.,C. C. A. 8, July 10, 1944. 


Literary Property—Capital Gain 
An author of a copyrighted play, 
successfully produced on the stage, 


sold the motion picture rights 
to a movie company. The Second 
Circuit has held that the proceeds 
are not capital gains, but ordinary 
income, stressing the fact that this 
was not a sale of the copyright, but 
merely an assignment of one of many 
rights secured by the copyright. Ac- 
cordingly, such assignment amounts 
to no more than a license and the 
amounts received are merely royal- 
ties. A majority concurring opinion 
takes the position that a capital 
asset was sold, but that the rights 
transferred were “property held by 
the taxpayer primarily for sale to 
customers in the ordinary course of 
his trade or business,” and that there- 
fore the gain was taxable as ordinary 
income. Goldsmith v. Com’r. (C.C.A, 
2, June 14, 1944). » 
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-Letters to the Editors 


To the Editors: 


N the July, 1944, issue of the 

AMERICAN BAR ASSOCIATION JOUR- 
NAL, in an article written by Walter 
Gordon Merritt, it was stated (page 
$82) that “On June 5, 1944, by order 
of four Justices of that Court, (the 
Supreme Court of the United States) 
“it” (fire insurance) “becomes inter- 
state commerce.” 

As a matter of fact, did not all of 
the Supreme Court Justices, partici- 
pating in the decision, agree that fire 
insurance business, as now carried, is 
commerce and when it is carried on 
across state lines, it is interstate 
commerce? 

On the editorial page (page 404) 
it is stated that “By a four-to-three 
vote the Supreme Court of the 
United States had decided that the 
business of fire insurance is inter- 
state commerce and that combina- 
tions and conspiracies to limit 
competition and foster monopoly in 
that field are subject to the restraints 
of the Sherman Act.” 

Is that statement correct? Two of 
the Judges did not participate in 
the decision. This left seven Judges. 

In the opinion of four Justices 
(Justices Black, Douglas, Murphy and 
Rutledge), it was held that, “No 
commercial enterprise of any kind 
which conducts its activities across 
state lines has been held to be wholly 
beyond the regulatory power of Con- 
gress under the commerce clause. We 
cannot make an exception of the 
business of insurance.” 

In the dissenting opinion of Chief 
Justice Stone, concurred in by Justice 
Frankfurter, he states in the very 
beginning of his dissent that: “This 
Court has never doubted, and I do 
not doubt, that transactions across 
state lines which often attend and 
are incidental to the formation and 
performance of an insurance con- 
tract, such as the use of facilities for 
interstate communication and trans- 
portation are acts of interstate com- 
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merce subject to regulation by the 
Federal Government under the com- 
merce clause. Nor do I doubt that 
the business of insurance, as present- 
ly conducted has in many respects 
such interstate manifestations and 
such effects on interstate commerce 
as may subject it to the appropriate 
exercise of federal power.” 

Justice Frankfurter in joining in 
the dissent of the Chief Justice said: 
“The relation of the insurance busi- 
ness to interstate commerce and 
finance, I have no doubt, afford con- 
stitutional authority for appropriate 
regulation by Congress of the busi- 
ness of insurance, certainly not to a 
less extent than Congressional regu- 
lation touching agriculture.” 

That makes six Justices who joined 
in holding that insurance, particu- 
larly fire insurance as carried on to- 
day, is interstate commerce and 
subject to regulation by the Federal 
Government under the commerce 
clause. 

Even Justice Jackson said: “As a 
matter of fact, modern insurance 
business, as usually conducted, is 
commerce; and where it is conducted 
across state lines, it is in fact inter- 
state commerce.” 

Thus we have, by their own mouth, 
at least seven Justices and certainly 
six Justices holding that insurance 
business, particularly fire insurance, 
as carried on today is interstate 
commerce. 

The entire seven Justices agreed 
on the constitutional question. The 
four-to-three decision was on the 
question of whether the Sherman 
Act applied, since the court, prior to 
the enactment of the Sherman Act, 
had said that the insurance business 
was not commerce. 

* * * 


The public press, and I believe the 
Associated Press, carried to the pub- 
lic the statement that a constitutional 
question had been decided by less 
than a majority of the Supreme 
Court, and that Chief Justice Mar- 


shall had said that no constitutional 
question would be decided by leg 
than a majority of the Supreme 
Court. 

Seven Justices, the entire number 
participating in the decision, agreed 
on the only constitutional question 


involved. 
W. L. CuNNINGHAM 


Arkansas City, Kansas 


Editorial Note: The Journ 
thanks Mr. Cunningham for his in- 
teresting communication. 

Our editorial discussed only Chief 
Justice Stone’s statement that “the 
practice of law is not commerce ....” 
The editorial did not discuss the de- 
cision nor the questions involved in 
the case. In our July issue, we de. 
voted about four pages to our review 
of the prevailing and the dissenting 
opinions. 

The case was a prosecution of cer- 
tain fire insurance companies and 
their officers for violation of the 
Sherman Anti-Trust Act. The district 
court sustained a demurrer fo the 
indictment. The case was taken t 
the Supreme Court by direct appeal. 
That court reversed the judgment 

There was only one case, one ap 
peal, one vote, and one judgment on 
appeal. The case however presented 
two questions for decision. The two 
questions were (1) Was the Sherman 
Act intended to prohibit monopoly 
of or restraint of competition in life 
insurance business? (2) Is life im 
surance interstate commerce? 

There were no separate votes on 
those questions. The only vote was 
on the affirmance or reversal of the 
district court’s judgment. Four of the 
justices voted for, and three against 
reversal. 

True it is that the prevailing and 
the dissenting opinions disclose that 
“at least six and perhaps seven” of 
the Justices were of opinion that the 
business of fire insurance is inter 
state commerce, but a dissenting 
opinion is not a vote. It is only ew 
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LETTERS TO THE EDITORS 


dence from which the reasons for 
the dissent may be ascertained or 
deduced. 

Perhaps a reason may now be seen 
why in seeking a short descriptive 
term, we and many others, including 
Mr. Walter Gordon Merritt, used 
the expression which Mr. Cunning- 
ham challenges. 

Mr. Cunningham has also raised 
an interesting question when he calls 
the press to task for suggesting that 
the Supreme Court has disregarded 
Chief Justice Marshall's admonition 
that a constitutional question should 
not be decided by less than a majority 
of the Supreme Court. It seems quite 
likely that this and other related 
questions may become the subject of 
debate. 


To the Editors: 


HREE or four months ago I re- 

ceived a copy of “The Interna- 
tional Law of the Future” which was 
distributed to the membership of 
the Association. I have examined it 
with very great interest, and have 
read also the editorial in the June 
issue of the JouURNAL entitled “Law 
and the Recurrence of World War.” 

You may be interested to know 
that I referred briefly to and quoted 
from the Foreword of the book and 
from the editorial in a recent speech 
before the Alabama State Bar As- 
sociation in Montgomery. I am deep- 
ly and seriously interested in your 
plans for the future in this connec- 
tion, and wish to assure you that 
this Law School will welcome an 
Opportunity to work with the Ameri- 
can Bar Association. 

My own personal interest dates 
back many years to the time I studied 
International Law under Borchard 
at Yale and Hudson at Harvard. I 
have recently approached the Presi- 
dent of the University of Alabama, 
Dr. R. R. Paty, with the suggestion 
that educational institutions (as one 
force for the development of Ameri- 
fan public opinion, upon which in- 
fernational peace must be based) 
thould undertake active leadership 
Mm this regard. Dr. Paty immediately 


Strremsrr, 1944 Vor. 30 


assured me of his interest, and author- 
ized me generally to go into the 
matter more fully, and try to develop 
some working plan. 

I admit that the size of the job, 
if it is to be at all effective, seems al- 
most too big to attempt with our 
limited resources. May I request your 
advice and suggestions as to how the 
lawyers and the universities may col- 
laborate toward the ends we are all 
interested in. I feel strongly that the 
time to get started is now, not next 
year or the year after. 

WiLtiaM M. HEPBURN 
Dean 


School of Law 
University of Alabama 


To the Editors: 


N the August issue of the JOURNAL, 
page 454, occurs the statement— 
re Mercoid Corporation v. Midcon- 
tinent Investment Company—“This 
recent decision of the Supreme Court 
shrouds in uncertainty and creates a 
serious obstacle to legal action against 
one who aids or abets others in vio- 
lating patent property.” 

Further on there occurs the state- 
ment, “Fourth, there is a strong 
tendency to leave traffic in unpat- 
ented articles entirely free.” 

Actually, the opinion of Justice 
Douglas is a model of clarity and 
removes all uncertainty, and instead 
of a strong tendency it can be ac- 
cepted now that the traffic in 
unpatented articles can not be inter- 
fered with by a combination patent. 

The Douglas opinion only occu- 
pies four pages in the USPQ reports 
and nearly half of these are devoted 
to other issues, so that there is no 
longer any reason for anyone to be 
in doubt on this point. 

The following part of the opinion 
of Justice Douglas sets forth the law: 

“The Court has repeatedly held 
that to allow such suits would be to 
extend the aid of a court of equity 
in expanding the patent beyorid the 
legitimate scope of its monopoly. It 
is true that those cases involved the 
use of the patent for a machine or 


process to secure a partial monopoly 


in supplies consumed in its opera- 
tion or unpatented materials em- 
ployed in it. But we can see no dif- 
ference in principle where the un- 
patented material or device is itself 


-an integral part of the structure 


embodying the patent.” 
STANLEY M. UDALE 
Detroit 
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JP one piece for avick soferenes, Sip 
1944-45 manual offers a systematic, 
beginning-to-end treatment of the 
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NINTH AND TENTH CIRCUITS HOLD 
JUDICIAL CONFERENCES 


HE principal subjects considered 

by the judicial conference of the 
Ninth Circuit, which met in San 
Francisco, June 22—24, were the 
second preliminary draft of the 
Federal Rules of Criminal Procedure 
and larger representation for the 
district judges in the federal judicial 
organization. 

Aside from specific rules, the con- 
ference considered whether the Rules 
when settled should be incorporated 
in an Act of Congress rather than 
rest on adoption by the Supreme 
Court and submission to the Con- 
gress for the required time without 
change by that body, as do the Civil 
Rules. It was proposed that in- 
asmuch as the Criminal Rules affect 
the liberty of citizens and their con- 
stitutional rights, they should be af- 
firmatively adopted by the Congress 
in the form of a statute. Against this 
it was urged that now that recogni- 
tion for the rule-making power of 
the Supreme Court had been ob- 
tained, the Court should accept the 
full responsibility which the en- 
abling act gives it and not abdicate 
its power to the Congress. Further 
it was urged that if the Rules were 
made by statute, amendments would 
be difficult to obtain and the flexi- 
bility to meet changing conditions, 
which is one of the reasons for vest- 
ing the rule-making power in the 
Court, would be lost. There was 
a very strong preponderance of 
opinion in the conference against the 
proposal to seek a _ congressional 
enactment for the Rules and the 
proposal was withdrawn. 

Instead the conference approved 
the Rules as contained in the second 
preliminary draft with the amend- 
ments which the conference recom- 
mended. Of the Rules that the con- 
ference considered it approved No. 
16 as written, approved No. 12 with 
amendments, and disapproved No. 


4. The rules disapproved are No. 15,. 


with reference to pre-trial procedure the utmost courtesy and friendliness, 


in criminal cases, No. 16, with 
reference to notice of the defense of 
alibi, No. 43, regulating the proce- 
dure for search and seizure, and No. 
44, with reference to criminal con- 
tempt proceedings. 

At the time of the judicial con- 
ference of circuit and district judges, 
the district judges of- the circuit held 
a separate conference devoted in the 
main to consideration of the place 
of the district judges in the federal 
judicial organization under the 
present statutes. The district judges 
were unanimously of the view that 
they were not sufficiently represented 
and they made recommendations on 
the subject which were unanimously 
approved by the full conference of 
circuit and district judges at its 
meeting. The recommendations 
were: (1) that legislation be sought 
to provide for separate conferences 
of the district judges at the place 
and time of the present circuit con- 
ferences for the consideration of the 
special concerns of the district courts, 
and that the district judges be 
reimbursed for their travel and sub- 
sistence expenses entailed in at- 
tendance at such conferences; (2) 
that the district judges of each cir- 
cuit (treating the District 6f Colum- 
bia as a circuit) be represented at 
the meetings of the Judicial Con- 
ference of Senior Circuit Judges by 
a district judge to be selected an- 
nually for that purpose by the 
district judges of the circuit. 

Justice Douglas, the Circuit 
Justice for the Ninth Circuit, 
participated both in the meeting of 
the district judges and in the cir- 
cuit conference held under the 
statute. The matters discussed were 
of the greatest concern to the courts; 
judges stated their views forthrightly 
and with vigor and frequently there 
were sharp differences of opinion. 
But the spirit throughout was one of 


which made it a pleasure to be 
present. 


HE principal subjects of consider. 

ation at the judicial conference 
of the Tenth Circuit held in Denver 
July 6—8, were: (1) the, proposed 
Federal Rules of Criminal Procedure 
and the amendments to the Civil 
Rules and (2) methods of pre-trial 
conferences. 

The attitude of the conference 
toward the second preliminary draft 
of Criminal Rules seemed to be one 
of general approval. The confer- 
ence, however, disapproved some 
features of the Rules and recom- 
mended various changes. 

The conference authorized the ap- 
pointment of a committee to as 
certain the views of the Bench and 
Bar of the circuit with regard to the 
proposed amendments in the Rules 
of Civil Procedure and report on the 
consensus of opinion to the Advisory 
Committee on Civil Rules. In the 
brief discussion of some of the rules 
that occurred, the general sentiment 
was expressed that the Civil Rules 
are working well, that they are now 
understood, that more and more 
they are serving as models for adop- 
tion of civil rules in the states, and 
that it would seem advisable to 
limit the changes to those that ap- 
peared clearly necessary. Apprehen- 
sion was expressed that anything 
like a wholesale revision would 
lessen the present general confidence 
in the Rules. 

The conference devoted an entire 
day to a demonstration of pre-trial 
procedure. The morning and part 
of the afternoon were given over 
to the holding of four actual pre 
trial conferences in pending cases 
in the district court for the District 
of Colorado. The conferences were 
presided over by district judges and 
the actual counsel appeared. Im 
other words, they were not moot OF 
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staged cases but genuine pre-trial 
conferences. In these cases were il- 
jystrated some of the obstacles to 
success of pre-trial conferences in 
the way of lack of preparation of 
counsel in advance, and failure to 
cooperate, and some of the benefits 
in the way of elimination of frivolous 
contentions, agreements on docu- 
mentary and nondocumentary evi- 
dence and narrowing of the issues. 
Justice Bolitha J. Laws of the 
District of Columbia, who pioneered 
in establishing pre-trial conferences 
as a regular part of the process of 
handling civil cases in the district, 


BAR 


New Jersey State Bar 
Association 


ITATIONS by the Army and 
€ Navy for meritorious service by 
way of legal assistance to those in the 
armed forces of the United States 
were the brightest of the many high- 
lights at the annual meeting of the 
New Jersey State Bar Association, 
which was held on June 2 and $ at 
Atlantic City. Lt. Col. Milton J. 
Blake awarded the citation for the 
Army, and Commander Richard 
Bentley officiated for the Navy. 

The President of the Association, 
Augustus C. Studer, Jr., of Newark, 
received the awards and then called 
the chairman of the War Work Com- 
mittee, Judge Richard Hartshorne 
of Newark, and Leonard Em- 
Merglich, of Newark, who has been 
of great assistance to the Committee 
through the Washington office of the 
American Bar Association, to receive 
special mention for their leadership 
m this program. In responding to 
the awarding of the citations, Judge 
Hartshorne, on behalf of the Com- 
Mittee on War Work, stressed that 
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closed this part of the program by a 
practical discussion of pre-trial 
techniques. There was no need to 
dwell on the usefulness of the pre- 
trial method. What the judges of 
this conference were interested in 
was how best to use it and get the 
greatest value out of it. Justice Laws 
gave many helpful suggestions, draw- 
ing on his own experience, on ob- 
servations in courts around the 
country to which his interest in the 
pre-trial method has led him, and on 
illustrations from the pre-trial hear- 
ings just held before the conference. 

Justice Rutledge, the Circuit 





Justice for the Circuit, attended the 
conference and paid close attention 
to the discussions. At a dinner given 
in his honor during the conference 
he explained the method of work of 
the Supreme Court. He portrayed 
simply but most movingly the deep 
sense of responsibility to interpret 
the law according to right and 
justice under which the members of 
the Court labor and the conscien- 
tiousness with which they devote 
themselves to this task. Justice 
Rutledge’s address, although extem- 
poraneous, was truly memorable. 
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the excellent program in New Jersey 
and its smooth operation were made 
possible only by the wholehearted 
cooperation of the county and local 
bar throughout the 
state. 


associations 


A conference on the Legal As. 
sistance program of the military serv- 
ices of the United States under the 


DAVID M. KLAUSNER 
President, New Jersey State Bar Association 


direction of the Committee on War 
Work and the military personnel 
directing it, attracted the attention 
of many officers and of many mem- 
bers of the committees on war work 
of the local and county bar associa- 
tions throughout the state. With 
more than the usual number of 
military and naval posts in New 
Jersey, this program has demanded 
constant work on the part of the 
lawyers of the state. 


A very well attended Legal In- 
stitute was held to study the problem 
of Administrative Law, which in- 
cluded a discussion of the proposed 
Federal Administrative Procedure 
Act led by Sylvester C. Smith, Jr., 
of Newark, chairman of the Ameri- 
can Bar Association’s Special Com- 
mittee on Administrative Law. Ata 
later session, the Association voted 
unanimously to support the proposal 
and to lend all necessary assistance 
to have it passed by Congress. 

The new officers elected were: pres- 
ident, David M. Klausner of Jersey 
City; first vice president, Albert A. 
F. McGee of Atlantic City; second 
vice president, Walter G. Winne of 
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One Block from the White House 
in the Heart of the 
Government Office Area 


Featuring 
LAFAYETTE ROOM 


Essential you wire or write 
for accommodations. 


A JEFF FORD HOTEL 


Air Conditioned 


HOTEL LAFAYETTE 


WASHINGTON. D C 
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Montgomery’s 
FEDERAL TAXES ON 
ESTATES, TRUSTS 
AND GIFTS 1944-45 


N any work that relates to estates, the 
prudent _Sttorney will provide himself 








with the p iv of Mont- 
gomery's 1944- 45, book. it is rs complete, outstand- 
ing treatment of taxes in this field; based on 
experience of lawyers and prof 
who in years of practice have handied estate tax 
problems for thousands of clients. 


It brings you completely up fo date on the applica- 
tion of federal estate tax, gift tax, and those features 
of income tax peculiar to estates and trusts. It tells 
you what may or may not be done, under the law in 
effect, to ease taxes; what can be accomplished by 
Hi estate co: how to handle specific 
estate transactions with taxes in mind. 
On any legal or en question, the effects of 


federal income tax, g fex, and estate tax are 
coordinated for you. You get a ceomee picture of 


your estate tax pi 
P and their consequences—in. the 
light of de from the law and from 




















the rulings and decisions incident to tax odministra- 


tion and court review. 


Ready This Fall 


HIS is the guide which estate attorneys, tax ac- 

*¢ountonts, and trust officers rely on. All 
through, you will be using ee ae Federal 
Taxes on Estates, Trusts and 1944-45—for 
answering practical problems of tox determination; 
for quick, safe leads on tax angles in estate practice; 


for Its counsef proper draftsmanship of 
wills, ipduatwren, and other ipslvomeate, $7.50 


Order your copy now—write to: 


F THERONALD PRESS COMPANY 
15 East 26th Street New York 10, N.Y 


Hackensack; third vice president, 
Joseph J. Summerill, Jr., of Camden; 
secretary, Emma E. Dillon, of Tren- 
ton; and treasurer, Edward T. Curry, 
of Camden. 

The meeting closed with the An- 
nual Banquet at which President 
Studer presided, and an address was 
given by Hon. Walter E. Edge, Gov- 
ernor of New Jersey. 

Emma E. DILLON, 
Secretary 


State Bar 
of Texas 


PEECHES and discussions on ad- 

ministrative reforms, legal aid 
work, and the re-establishment of 
lawyers returning from military 
service highlighted the fifth annual 
meeting of the State Bar of Texas 
June 28 and-29 at Fort Worth. 

Although no record was kept of 
the number of guests, 891 lawyers 
were present. Of these, 647 were 
from out of town and 242 were Fort 
Worth attorneys. 

Focal point of interest was in the 
war work clinics and in military 
discussions led by representatives of 
the Judge Advocate General’s De- 
partment of the Army. 

Elected to the American Bar As- 
sociation’s House of Delegates were 
Leo Brewer of San Antonio, Frank 
Hartgraves of Menard, and Judge 
James P. Alexander of Austin. D. 
A. Simmons of Houston, president- 
elect of the American Bar Associa- 
tion, was elected to serve a short 
term which began at the adjourn- 
ment of the convention and termin- 
ated in September. 

At the National Association of 
Women Lawyers’ meeting, Wednes- 
day, Miss Mary Francis of Okla- 
homa City was guest speaker. She 
described the organization, its pur- 
poses and current activities. 

During the Wednesday morning 
session, the State Bar of Texas was 
presented awards from the Navy and 
War Departments for voluntary 


services effectively performed in; 
Legal Assistance program. The Nj 
award was presented by Con 
Arthur de la Houssaye of New Oe 
leans, and Col. Julien C. Hyer, j 
sented the Army award. Ed 
Gabe P. Allen of Dallas, who j 
at the Wednesday morning 
on “Probate Law and Procedii 
proposed: . 
1. to eliminate trials de nove, = 
2. joining of issues involving ¥ 
dity of a provision and issues of con. 
struction of a will, and es 
8. joining issues involving claimstp 
title between heirs or between hei 


and claimants. 

Highlight of the Wednesday 
morning session was a speech by 
Joseph W. Henderson of Philadel 
phia, President of the American Bar 
Association. 

Col. Philip James McCook, vet 
eran of three wars who resigned his 
judgeship on the Supreme Court of 
New York to join the Judge Advo 
cate General’s Department, spoke at 
the Wednesday morning session. He 
discussed military justice. 

Those who attended the Wednes 
day afternoon session, devoted en 
tirely to legal aid work, heard Col. 
Julien C. Hyer say that the civilian 
lawyer should keep himself prepared 
to answer questions, let it be known 
that he is available, and make avail- 


JOE B. DOOLEY 
President, State Bar of Texas 
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JAMES C. OTIS 
President, Minnesota State Bar Association 


able, both to the soldier and his de- 

pendents, the attorney’s services. 

Lt. Col. Leon Jaworski, ex-Hous- 
ton attorney, discussed “Military 
Trials of Prisoners of War” at the 
Thursday morning session. 

Following heated debates, a sub- 
stitute resolution denouncing recent 
Supreme Court decisions was 
adopted during the Thursday gen- 
eral session. The substitute resolu- 
tion presented by J. W. Hassell of 
Dallas replaced the one originally 
introduced by Lloyd Price of Fort 
Worth. This resolution was printed 
in the August issue of the JOURNAL. 

Other speakers at the meeting were 
Maj. Dan Jackson, former Houston 
mMiorney; C. C. Renfro, chairman of 
the state bar War Work Committee, 
amd Al M. Heck, vice chairman of 
the committee. 

Joe B. Dooley of Amarillo took 
Over the presidency of the State Bar 
# the annual banquet. Principal 
Speaker was Judge Floyd E. Thomp- 
sm of Chicago. 

PAugustin Gonzales Arguelies of 
» Mex., head of the visiting 
tion from the Republic’ of 

ico, spoke at the banquet. He 
ed an invitation to Texas at- 

to attend the Inter-American 
Association convention held 
$1-August 8 at Mexico City. 

t Mexican delegates were Gus- 
fo Diaz Ordaz and Manuel Frias 

Olvera, both of Puebla, Mexico. 
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The State Bar 
of South Dakota 


HE 1944 annual meeting of The 

State Bar of South Dakota was 
held at Huron on August 10 and 11. 

Addresses were given by Daniel K. 
Loucks, of Watertown, on “Chapters 
175 and 176 of the Session Laws of 
1943”; by Frank Vincent, of Alex- 
andria, on “Probate Homesteads”; 
and by Frank Biegelmeier of Yank- 
ton on “Actual Practice under the 
Soldiers’ and Sailors’ Civil Relief 
Act”. Dean Albert J. Harno of the 
College of Law of the University of 
Illinois spoke at the banquet on “The 
Evolution of a Lawyer”. 

The following officers were elected: 
president, Dwight Campbell, Aber- 
deen; vice president, Max Royhl, 
Huron; Treasurer, Herman F. Chap- 
man, Sioux Falls; Secretary, Karl 
Goldsmith, Pierre, and Editor, Bar 
Journal, E. Y. Berry, McLaughlin. 


Minnesota State Bar 


Association 

HE 1944 annual meeting and war 

conference of the Minnesota State 
Bar Association was held in Duluth, 
July 14-15. 

The principal speakers at the two- 
day session were Frederick A. Vir- 
kus, Chicago, national chairman of a 
the Conference of Small Business bravery and 
Organizations; Honorable J. F. T. eS ae 
O’Connor, Los Angeles, United 
States District Judge for Southern 
California, and Joseph W. Hender- 
son, Philadelphia, President of the 
American Bar Association. 

Officers elected to serve during the 
coming year are: James C. Otis, St. 
Paul, president; Donald D. Harries, 
Duluth, vice president; Charles How- 
ard, Minneapolis, secretary, and 
Stephen Schmitt, St. Paul, treasurer. 
Bert McKasy, St. Paul, continues as 
executive secretary of the association. 
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10 cents per word for each insertion; minimum charge $1.20 payable in advance 
Copy should reach us by the 15th of the month preceding month of issue. . 
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BOOKS 





THOMAS LAW BOOK COMPANY—PUB- 
lishers—Dealers—Importers—St. Louis 2, Mo. 
Write to us for prices on any law books wanted. 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Creciz Sxipwitu, 
126 West Third Stfeet, Los Angeles 13, California. 


WHEN YOU HAVE A DOCUMENT PROB. 

lem of any kind send for “‘Questioned Docu- 
ments, Second Edition,” 736 pages, 340 Illustra- 
tions, $10 Delivered. Atsert S. Osporn, 233 
Broadway, New York City. 











UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de- 
Se Service—Write Nationa. Law 
K ale 1110—13th St. N. W., Washing- 
ton, . 


“THE HAND OF HAUPTMAN,” STORY OF 

Lindbergh Case by Document Expert. Cited by 
John Henry Wigmore. 368 Pages. 250 Illustra- 
tions. Price $3.50. J. V. Harinc & J. H. Harine, 
15 Park Row, New York 7, N. Y. 


USE! LAW BOOKS AT ATTRACTIVE 

prices. We buy and ‘sell either one book or a 
| orm library. Let us quote you prices. Harpy 
B, Lake, 117 Montgomery Street, San Francisco 
4, California. 


LAW BOOKS BOUGHT AND SOLD: Com- 
plete libraries and single sets. Crank BoarDMAN 
Co., Lrp., 11 Park Place, New York City. 


LOWEST PRICES—USED LAW BOOKS 
complete stock on hand, sets and texts—Law 
Libraries appraised and bought. Nationat Law 
Lrprary Appraisat Assn., 538 S. Dearborn St., 
Chicago 5, Ill. 














LAW LIBRARIES AND LESSER COLLEC- 

tions of esteemed used law books wanted. Im- 
mediate buying offers, outright cash purchases. 
Cxiattor’s Boox Store, 600 - 3rd, Baton Rouge 6, 
Louisiana. ve 





AVIATION LAW. U. S. AVIATION RE- 

ports, 1928 to 1942. Contains all Cases and 
State and Federal statutes on Air w from 
1822 to date. Also Canadian and Newfoundland 
laws. $10.00 per volume published annually. 
U. S. Aviation Reports, 2301 N. Charles Street, 
Baltimore 18, Maryland. 


MISCELLANEOUS 
PICTURES OF THE CHIEF JUSTICES, Ex 


cellent reproductions designed for framing, Com. 
lete set of 12, $7.50. Individual prints, $1.09 
imited supply, Derr. F. AMERICAN Ban Associa- 
TION JourNAL, 1140 N. Dearborn St., Chicago 
10, Illinois. i esas 
BINDER FOR THE JOURNAL—LIES FLA’ 
—No hole punching — Buckram back — price 
$1.50—Please mail check with order. A, B, A 
Journat, 1140 N. Dearborn St., Chicago 10, Til 
SELL US YOUR BACK ISSUES OF THE 
Journal. Issues needed are: Volume 6, No, § 
(October, 1920), Volume 8, No. 7 (July, 1922). 














PIONEER PUBLISHING COMPANY—MUN- 
cie, Indiana. Shaw’s Compendium — Case Book 

—-Interference—First Edition—Buckram $10. No 

competitor. Indorsed by high authorities. 


USED LAW BOOKS BOUGHT AND SOLD. 

State Reports, Reporter System units, Digests, 
Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited. ’. Boyze, Col- 
cord Bldg., Oklahoma City, Okla. 








POSITIONS WANTED 


DISTRICT OF COLUMBIA ATTORNEY, 
Federal Courts and Departmental i 
also contract, public, labor, industrial and legis 

lative experience, seeking permanent r 

with busy executive, association, corporation or 
law firm after discharge from Army. Box NAC, 
American Bar Association Journat, 1140 XN. 





COURT REPORTERS 





Dearborn St., Chicago 10, Ill. 


RESEARCH 





LOS ANGELES, CALIF., DEPOSITIONS, 
Hearings—aArbitrations. Bett BrotHers—Court 
Reporters, 206 So. Spring St., (12) Mu. 2895. 








HANDWRITING EXPERTS 


EDWARD OSCAR HEINRICH, B. S. 24 CAL- 

ifornia St., San Francisco, 11. Experienced 
consulting and scientific laboratory service avail- 
able when you have a suspected or disputed doc- 
ument problem of any kind. For aditional infor- 
mation see Martindale-Hubbell Law Directory, 
San Francisco listings. 





JOSEPH A. McCABE, RESEARCH CONSULT. 
ant. Specialist: Locating Missing Heirs. 12 
years probate court experience. amiliar with 
Washington census and all government recor 
Preliminary investigations and reports for nominal 
fee. Complete ‘details furnished on request, 
American Building, Baltimore 2, Maryland. 


--: ROBES 


JUDICIAL ROBES--CUSTOM TAILORED— 
The best of their kind—satisfaction rai 
—Catalog No. 41 sent on request. McCarty & 
Simon, Inc., 7-9 West 36 St., New York 18, N, ¥. 











The American Bar Association Journal takes pleasure in offering to its readers 
a new and revised edition of 


+ . 2 
Low Office Organization 
by 
Reginald Heber Smith 

This attractive pamphlet describes a system of law office organization, 
which, Mr. Smith . “has been in actual operation for twenty years and 
has worked reasonably well.” He lists the following benefits: “(1) The elimi- 
nation of waste has saved thousands of dollars, and a dollar saved is a dollar 
of added income. (2) The attorneys have been able to produce the best work 
of which they were inherently capable. (3) Morale and esprit de corps have 
been kept at a high pitch because the men believe the rules of the system are 
fair; indeed they have made the rules themselves. (4) That nightmare of part- 
ee an to divide the profits justly among the partners—has been 
dispelled. That problem has always tended to be a disruptive force in partner- 
ship life; but no partner has ever left us to join any other firm. (5) Cost Control 
has enabled us to handle at a moderate profit a great many small cases which 
otherwise we should have handled at a or perhaps not at all. (6) We have 
been enabled to grow from a small group of men to a somewhat larger group.” 

An appendix of forms is included. 
Price 50c 
American Bar Association Journal 
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